STATE OF FLORIDA
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

In the matter of:

Claimant/Appellant

Vs. R.A.A.C. Order No. 13-09587
Referee Decision No. 0002337708-03U

Employer/Appellee

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of an appeal of the
decision of a reemployment assistance appeals referee pursuant to Section
443.151(4)(c), Florida Statutes. The referee’s decision stated that a request for
review should specify any and all allegations of error with respect to the referee’s
decision, and that allegations of error not specifically set forth in the request for
review may be considered waived.

Upon consideration, the Commission finds that the appeal of the referee’s
decision was timely filed. The Commission has jurisdiction to decide the case.

Upon appeal of an examiner’s determination, a referee schedules a hearing.
Parties are advised prior to the hearing that the hearing is their only opportunity to
present all of their evidence in support of their case. The appeals referee has the
responsibility to develop the hearing record, weigh the evidence, resolve conflicts in
the evidence, and render a decision supported by competent, substantial evidence.
Section 443.151(4)(b)5., Florida Statutes, provides that any part of the evidence may
be received in written form, and all testimony of parties and witnesses shall be made
under oath. Irrelevant, immaterial, or unduly repetitious evidence shall be
excluded, but all other evidence of a type commonly relied upon by reasonably
prudent persons in the conduct of their affairs is admissible, whether or not such
evidence would be admissible in a trial in state court. Hearsay evidence may be
used for the purpose of supplementing or explaining other evidence, or to support a
finding if it would be admissible over objection in civil actions. Notwithstanding
Section 120.57(1)(c), Florida Statutes, hearsay evidence may support a finding of fact
if the party against whom it is offered has a reasonable opportunity to review such
evidence prior to the hearing and the appeals referee or special deputy determines,
after considering all relevant facts and circumstances, that the evidence is
trustworthy and probative and that the interests of justice are best served by its
admission into evidence.
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By law, the Commission’s review is limited to those matters that were
presented to the referee and are contained in the official record. A decision of an
appeals referee cannot be overturned by the Commission if the referee’s material
findings are supported by competent, substantial evidence and the decision comports
with the legal standards established by the Florida Legislature. The Commission
cannot reweigh the evidence or consider additional evidence that a party could have
reasonably been expected to present to the referee during the hearing. Additionally,
1t 1s the responsibility of the appeals referee to judge the credibility of the witnesses
and to resolve conflicts in evidence, including testimonial evidence. Absent
extraordinary circumstances, the Commission cannot substitute its judgment and
overturn a referee’s conflict resolution.

Having considered all arguments raised on appeal and having reviewed the
hearing record, the Commission concludes no legal basis exists to reopen or
supplement the record by the acceptance of any additional evidence sent to the
Commission or to remand the case for further proceedings. The Commission
concludes the record adequately supports the referee’s material findings and the
referee’s conclusion is a correct application of the pertinent laws to the material facts
of the case.

Effective May 17, 2013, Section 443.036(30), Florida Statutes, states that
misconduct connected with work, “irrespective of whether the misconduct occurs at
the workplace or during working hours, includes, but is not limited to, the following,
which may not be construed in pari materia with each other”:

(a) Conduct demonstrating a conscious disregard of an
employer's interests and found to be a deliberate violation or
disregard of the reasonable standards of behavior which the
employer expects of his or her employee. Such conduct may
include, but is not limited to, willful damage to an employer’s
property that results in damage of more than $50; or theft of
employer property or property of a customer or invitee of the
employer.

(b) Carelessness or negligence to a degree or recurrence that
manifests culpability or wrongful intent, or shows an intentional
and substantial disregard of the employer's interests or of the
employee's duties and obligations to his or her employer.
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(c) Chronic absenteeism or tardiness in deliberate violation of a
known policy of the employer or one or more unapproved absences
following a written reprimand or warning relating to more than
one unapproved absence.

(d) A willful and deliberate violation of a standard or regulation
of this state by an employee of an employer licensed or certified by
this state, which violation would cause the employer to be
sanctioned or have its license or certification suspended by this
state.

(e)1. A violation of an employer's rule, unless the claimant can
demonstrate that:

a. He or she did not know, and could not

reasonably know, of the rule's requirements;

b. The rule is not lawful or not reasonably related

to the job environment and performance; or

c. The rule is not fairly or consistently enforced.

2. Such conduct may include, but is not limited to,
committing criminal assault or battery on another employee,
or on a customer or invitee of the employer; or committing
abuse or neglect of a patient, resident, disabled person,
elderly person, or child in her or his professional care.

The record reflects the employer discharged the claimant for taking business
that belonged to the employer in violation of company policy. The employer’s policy
states:

[The employer] will not condone, under any conditions, offering of
paying kickbacks, under-the-table payments, illegal rebates or
similar improper or inappropriate payments in exchange for
business. All sales to customers must be based upon price, terms,
types of service, customer service to be provided to the account and
similar relevant and lawful factors.

In a personal statement provided to the employer, the claimant admitted
accepting payments totaling $150 from customers for services personally rendered
which, based on the believed evidence, could have been performed by the employer’s
third party vendor at a cost of $389.97.
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The claimant’s actions in this case, which were taken during his employment,
were in competition with the employer. The claimant owed a common law duty of
loyalty to his employer. That rule is stated in Fish v. Adams, 401 So. 2d 843, 844
(Fla. 5th DCA 1981), in which the court explained, “The general rule with regard to
an employee’s duty of loyalty to his employer is that an employee does not violate his
duty of loyalty when he merely organizes a corporation during his employment to
carry on a rival business after the expiration of his employment. However, that
employee may not engage in disloyal acts in anticipation of his future competition,
such as using confidential information acquired during the course of his employment
or soliciting customers and other employees prior to the end of his employment.”
Further, in New World Fashions v. Lieberman, 429 So. 2d 1276, 1277 (Fla. 1st DCA
1983), the court held, “An agent may not, without the principal's knowledge and
consent, enter into any business in competition with his principal and keep for
himself any profit accruing from such transaction.” While the claimant’s actions
may not have been dishonest, as found by the referee, his actions were nonetheless
in violation of a duty owed to the employer and demonstrated a conscious disregard

of the employer’s interests amounting to misconduct as defined under Section
443.036(30)(a), Florida Statutes.

The Commission notes the State of Florida allows for restrictive covenants
under Section 542.335, Florida Statutes. The employer may enforce such a covenant
as long as it is to protect a legitimate business interest such as a customer’s good
will associated with a specific geographic location or a specific trade area. See
§542.335(1)(b)4.b. & c., Fla. Stat. The violation of an enforceable restrictive
covenant creates a presumption of irreparable injury to the person seeking
enforcement of a restrictive covenant. See §542.335(1)(j), Fla. Stat.; Litwinczuk v.
Palm Beach Cardiovascular Clinic, L.C., 939 So. 2d 268, 271 (Fla. 4th DCA 2006).
The present claimant’s actions in providing services to customers in competition
with the employer were harmful to the employer’s legitimate business interest,
which the policy sought to protect.

The facts in this case are also similar to Fink v. Florida Unemployment
Appeals Commission, 665 So. 2d 373 (Fla. 4th DCA 1996), in which a sales associate
for a home improvement store was discharged for violating the store's policy
prohibiting conflicts of interests. The sales associate performed a side business
while advising customers to purchase supplies from the employer. The sales
associate’s actions resulted in the employer becoming involved in disputes between
the sales associates and dissatisfied customers. The appeals referee and the
Commission held that the sales associate willfully violated the employer's policy and
his actions amounted to misconduct connected with work. The Court affirmed.
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While the referee found the claimant’s actions constituted misconduct under
Section 443.036(30)(a), Florida Statutes, the Commission notes the claimant’s
actions also constitute misconduct under Section 443.036(30)(e), Florida Statutes,
because they violated an employer rule. On appeal to the Commission, the claimant
asserts the employer’s rule was “vague.” As noted in the decision, the policy
specifically provided the employer, “will not condone offering or paying of kickbacks,
under the table payments, illegal rebates or other similarly improper payments in
exchange for business. All sales to customers must be based upon price terms, type of
service, customer service to be provided to the account and similar relevant and
lawful factors.” The Commission concludes the quoted policy was neither vague nor
ambiguous. Furthermore, the claimant’s actions in providing services to customers
for personal payment, and at a rate less than that charged by the employer for
similar services, was in clear violation of the employer’s policy. Indeed, the
claimant, in his personal statement provided to the employer, admitted accepting
payments totaling $150 from customers for services personally rendered which,
based on the believed evidence, could have been performed by the employer’s third
party vendor at a cost of $389.97.

The referee's decision is affirmed. The claimant is disqualified from receipt of
benefits. The employer’s account is relieved of charges in connection with this claim.

It 1s so ordered.
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

Frank E. Brown, Chairman
Thomas D. Epsky, Member
Joseph D. Finnegan, Member
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