STATE OF FLORIDA
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

In the matter of:

Claimant/Appellee

VS. R.A.A.C. Order No. 13-09528
Referee Decision No. 0009230046-03U

Employer/Appellant

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This cause comes before the Commission for disposition of the employer’s
appeal pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision
which held the claimant not disqualified from receipt of benefits.

On appeal to the Commission, evidence was submitted which had not been
previously presented to the referee. The parties were advised prior to the hearing
that the hearing was their only opportunity to present all of their evidence in
support of their case. Florida Administrative Code Rule 73B-22.005 provides that
the Commission can consider newly discovered evidence only upon a showing that it
1s material to the outcome of the case and could not have been discovered prior to
the hearing by an exercise of due diligence. The Commission did not consider the
additional evidence because it does not meet the requirements of the rule.

Pursuant to the appeal filed in this case, the Reemployment Assistance
Appeals Commission has conducted a complete review of the evidentiary hearing
record and decision of the appeals referee. See §443.151(4)(c), Fla. Stat. By law, the
Commission's review is limited to those matters that were presented to the referee
and are contained in the official record.

On appeal to the Commission, the appellant requests another hearing to
present additional evidence. The parties were advised prior to the hearing that the
hearing was their only opportunity to present all of their evidence in support of their
case to the referee. Upon review of the hearing record and the arguments on appeal,
it has not been shown that the appellant is entitled to an additional hearing. The
request is, therefore, denied.
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The Commission notes that the employer’s evidence is unrebutted. However,
the evidence presented at the hearing is insufficient to establish the claimant
violated the employer’s drug-free workplace policy. In Southern Bakeries, Inc. v.
Florida Unemployment Appeals Commission, 545 So. 2d 898 (Fla. 2d DCA 1989), the
claimant’s drug test results were authenticated by the supervisor of the toxicology
department of the laboratory that tested the claimant's specimen. The court found
this witness to be a competent custodian of that business record. The court found
nothing in the record to impeach the credibility of the laboratory report. In this
case, however, there is no laboratory report to authenticate.

In Florida Mining & Materials Corporation v. Florida Unemployment Appeals
Commission, 530 So. 2d 426 (Fla. 1st DCA 1988), the court held that the employer’s
witness who observed the claimant acting oddly gave evidence sufficient to support
the laboratory report. However, the record in this case has no evidence that the
claimant was acting in any way that would raise suspicion.

Section 443.101(11), Florida Statutes, provides, in pertinent part:

If an individual is discharged from employment for drug use as
evidenced by a positive, confirmed drug test . . ., test results and
chain of custody documentation provided to the employer by a
licensed and approved drug-testing laboratory is self-
authenticating and admissible in reemployment assistance
hearings, and such evidence creates a rebuttable presumption that
the individual used, or was using, controlled substances, subject to
the following conditions:

(a) To qualify for the presumption described in this subsection,
an employer must have implemented a drug-free workplace
program under ss. 440.101 and 440.102, and must submit proof
that the employer has qualified for the insurance discounts
provided under s. 627.0915, as certified by the insurance carrier or
self-insurance unit. In lieu of these requirements, an employer
who does not fit the definition of "employer" in s. 440.102 may
qualify for the presumption if the employer is in compliance with
equivalent or more stringent drug-testing standards established
by federal law or regulation.

(b) Only laboratories licensed and approved as provided in
s. 440.102(9), or as provided by equivalent or more stringent
licensing requirements established by federal law or regulation
may perform the drug tests.
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The Commission’s review of the hearing record reveals the evidence proffered
by the employer fails to satisfy the requirements set forth above. The employer,
which is not a laboratory, conducts in-house testing. The employer’s witness
understood the testing was random as opposed to for cause, did not take part in the
testing, did not see the results, and did not discuss the matter with the claimant.
The results were proffered to the Commission but not submitted to the appeals
referee, who is the trier of fact. The employer’s bare contention that the claimant
failed a drug screen is not sufficient evidence to carry the employer’s initial burden
to establish a prima facie case of misconduct.

A decision of an appeals referee cannot be overturned by the Commission if the
referee's material findings are supported by competent, substantial evidence and the
decision comports with the legal standards established by the Florida Legislature.
Upon review, the Commission concludes that the record adequately supports the
referee's material findings. Moreover, the referee's conclusion is a correct
application of the pertinent laws to the material facts of the case.

The referee's decision is affirmed. The claimant is not disqualified from
receipt of benefits as a result of this claim.

It 1s so ordered.
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