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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of the employer’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held 
the claimant not disqualified from receipt of benefits and charged the employer’s 
account. 
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 The issue before the Commission is whether the claimant was discharged by 
the employer for misconduct connected with work as provided in Section 443.101(1), 
Florida Statutes. 
 
 The referee’s findings of fact state as follows:   
 

The claimant was employed as a server from July 9, 2010, through 
August 2, 2013.  The claimant worked on a full-time schedule at a 
rate of $4.91 an hour plus gratuity.  On June 11[,] 2012, the 
claimant was issued a warning for being belligerent and abusive 
toward a supervisor.  The claimant denied the allegations held 
against him.  On September 28, 2012, the claimant was accused of 
violation of company policy; use of aggression and threatening a 
fellow co-worker.  The claimant was issued a warning on 
September 29, 2012, and suspended pending an investigation and 
possible termination.  The claimant denied the allegations held 
against him citing he asked the co-worker questions, “What’s 
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wrong with you?  Why are you giving me this section?”  The 
investigation concluded that there were no grounds for 
termination.  On July 27, 2013, the claimant had a co-worker 
make egg shell milk for an espresso.  When the milk was prepared, 
the claimant picked up the cup and put it down because the cup 
was too hot to hold.  The cup was then picked up by a co-worker, 
resulting in the claimant informing her the cup she picked up was 
his, prepared for him by another co-worker.  She disagreed, and 
the claimant asked for her to confirm it was his, referring her to 
the co-worker who prepared the cup.  The claimant subsequently 
walked away and had another egg shell milk prepared.  The 
claimant was accused of use of profanity directed at the co-worker; 
“Fuck you, fuck your ass”.  The claimant denied use of profanity in 
the workplace.  The claimant admitted to having a strong voice but 
had not admitted to an act of aggression, having a short temper, or 
use of profanity directed toward another co-worker.  On August 2, 
2013, the claimant was discharged for violation of company policy; 
use of profanity directed at a co-worker in the workplace. 
 

 Based on these findings, the referee held the claimant was discharged for 
reasons other than misconduct connected with work.  Upon review of the record and 
the arguments on appeal, the Commission concludes material conflicts in evidence 
were not resolved properly; consequently, the case must be remanded.   
 
 Effective May 17, 2013, Section 443.036(30), Florida Statutes, states that 
misconduct connected with work, “irrespective of whether the misconduct occurs at 
the workplace or during working hours, includes, but is not limited to, the following, 
which may not be construed in pari materia with each other”: 
 

  (a)  Conduct demonstrating a conscious disregard of an 
employer's interests and found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.  Such conduct may 
include, but is not limited to, willful damage to an employer’s 
property that results in damage of more than $50; or theft of 
employer property or property of a customer or invitee of the 
employer.  
 
  (b)  Carelessness or negligence to a degree or recurrence that 
manifests culpability or wrongful intent, or shows an intentional 
and substantial disregard of the employer's interests or of the 
employee's duties and obligations to his or her employer.  
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  (c)  Chronic absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more unapproved absences 
following a written reprimand or warning relating to more than 
one unapproved absence.  
 
  (d)  A willful and deliberate violation of a standard or regulation 
of this state by an employee of an employer licensed or certified by 
this state, which violation would cause the employer to be 
sanctioned or have its license or certification suspended by this 
state.  
   
  (e)1.  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

a.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
b.  The rule is not lawful or not reasonably related to the 
job environment and performance; or  
c.  The rule is not fairly or consistently enforced. 
2.  Such conduct may include, but is not limited to, 

committing criminal assault or battery on another employee, 
or on a customer or invitee of the employer; or committing 
abuse or neglect of a patient, resident, disabled person, 
elderly person, or child in her or his professional care. 

 
 The record reflects the employer discharged the claimant for allegedly using 
profanity in the workplace in violation of company policy.  The employer’s evidence 
concerning the alleged violation consisted of written statements from co-workers as 
well as statements from employees contained in disciplinary action forms.  The 
appeals referee considered the employer’s evidence but held, “The statement’s [sic] 
provided by the employer absent their authors for the hearing in the face of the 
claimant’s denial, are untrustworthy and [hold] no probative value.”  In this case, 
the referee did not properly address the admissibility and competency of the 
documents.  The referee’s characterization of the employer’s hearsay evidence is 
erroneous and is, therefore, rejected by the Commission. 
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Under Section 443.151(4)(b)5.a., Florida Statutes:  “Any part of the evidence 
may be received in written form . . . .”  As the statutory language implies, 
documentary evidence should be received and considered where properly admissible, 
and an absolute preference for oral testimony over probative documentary evidence 
is unjustified.  However, documentary evidence often is, or contains, hearsay, and its 
admissibility must be properly determined.  In making evidentiary rulings, the 
referee must be guided by the statutory standard in Section 443.151(4)(b)5., Florida 
Statutes, as well as, when applicable, the Florida Evidence Code.   

 
 “Hearsay” evidence is an oral or written assertion made outside the hearing, 
which is offered into evidence to prove the truth of the matter asserted.  See §90.801, 
Fla. Stat.  Hearsay evidence may be used for the purpose of supplementing or 
explaining other evidence, and can be used to support a finding of fact if the hearsay 
evidence falls within an exception to the hearsay rule and would be admissible over 
objection in civil actions.  Notwithstanding Section 120.57(1)(c), Florida Statutes, 
hearsay evidence that does not fall within one of the exceptions contained in 
Sections 90.803 and 90.804, Florida Statutes, may nevertheless support a finding of 
fact in a proceeding before an appeals referee under the new statutory “residual 
exception” if the party against whom it is offered has a reasonable opportunity to 
review such evidence prior to the hearing and the referee determines, after 
considering all relevant facts and circumstances, that the evidence is trustworthy 
and probative and that the interests of justice are best served by its admission into 
evidence. 
 

In determining whether documentary evidence is hearsay that may be used to 
base a finding of fact pursuant to Section 443.151(4)(b)5.c., Florida Statutes, the 
referee is required to make and outline the following analysis in the decision: 

 
• Confirm that the evidence was properly provided to the parties, 

either by the referee as an attachment to the notice of hearing 
or by proper advance transmittal by the offering party to the 
referee and other party;  

• Determine whether the evidence can be authenticated, i.e., 
whether a witness can explain with personal knowledge what 
the document is and how it was created or obtained;  

• Identify whether the evidence is in fact hearsay, or, 
alternatively, is tangible non-hearsay evidence that is 
admissible without any further showing; 
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• If the document is hearsay, determine whether one of the 
statutory exceptions in the Florida Evidence Code applies; if so, 
it should be admitted;1 

• If the evidence does not fall within the exceptions in the Florida 
Evidence Code, then the referee should determine whether the 
residual exception applies, including whether the party against 
whom the documents are being offered had a reasonable 
opportunity to review such evidence prior to the hearing, and 
whether the hearsay evidence is trustworthy and probative and 
the interests of justice would best be served by its admission 
into evidence; 

• If the evidence meets the statutory requirements for its 
admission into evidence, an analysis must then be made 
regarding such evidence in light of any conflicting evidence that 
may have been presented by the opposing party. 

 
 The employer’s disciplinary action forms fall within a statutory exception to 
the hearsay rule as a business record.  Section 90.803(6)(a), Florida Statutes, defines 
a business record as: 
 

A memorandum, report, record, or data compilation, in any form, 
of acts, events, conditions, opinion, or diagnosis, made at or near 
the time by, or from information transmitted by, a person with 
knowledge, if kept in the course of a regularly conducted business 
activity and if it was the regular practice of that business activity 
to make such memorandum, report, record, or data compilation, all 
as shown by the testimony of the custodian or other qualified 
witness, or as shown by a certification or declaration that complies 
with paragraph (c) and s. 90.902(11), unless the sources of 
information or other circumstances show lack of trustworthiness.  
The term “business” as used in this paragraph includes a business, 
institution, association, profession, occupation, and calling of every 
kind, whether or not conducted for profit. 
 

If the employer submits a written statement of a nontestifying witness, the 
referee must first decide whether the claimant has had a reasonable opportunity to 
review the statement/report prior to the hearing (as with all documentary or 
tangible evidence).  Under Florida Administrative Code Rule 73B-20.014(3), 24 
hours advance receipt is required for evidence to be admissible under the residual 
                       
1 We note that witness statements that are properly authenticated may constitute business records 
if they were prepared in the course of business, as opposed to being prepared specifically as evidence 
for a hearing. 
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exception.  The referee must then determine whether the evidence can be 
authenticated (again, as is required with any documentary or tangible evidence).  As 
stated in Section 90.901, Florida Statutes, authentication requires “evidence 
sufficient to support a finding that the matter in question is what its proponent 
claims.”  This requirement is not onerous – it merely requires that someone with 
personal knowledge testify as to what the document is and how the document was 
prepared, received, or was retained as a record, etc.  Finally, the referee must 
determine whether to admit the statement/report into evidence for either general 
(admissible hearsay) or corroborative (otherwise inadmissible hearsay) purposes.  
This does not mean the referee denies admission of any hearsay evidence the referee 
deems to be less credible than the claimant’s testimony.  If the referee does admit 
the hearsay evidence into the record, the referee can nonetheless find the claimant’s 
evidence/testimony that conflicts with, for example, the written statement, is more 
credible. 

   
Since the appeal referee failed to give the employer’s evidence its proper 

weight in judging the credibility of the evidence, the credibility determination is 
flawed and the decision cannot be affirmed.  In order to ensure an impartial 
weighing of the evidence, the referee’s decision is vacated and the case is remanded 
for a de novo hearing before a different appeals referee. 
 
 The decision of the appeals referee is vacated and the case is remanded for a 
hearing de novo and a decision upon the merits. 
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
 

This is to certify that on  
5/27/2014 , 

the above Order was filed in the office of 
the Clerk of the Reemployment 
Assistance Appeals Commission, and a 
copy mailed to the last known address 
of each interested party. 
By: Kimberley Pena 
 Deputy Clerk 

   


















