
STATE OF FLORIDA 
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 
In the matter of: 
Claimant/Appellee 

R.A.A.C. Order No. 13-09166 
vs.  
 Referee Decision No. 0003722484-03U 
Employer/Appellant 

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

I. 
Introduction 

 
This case comes before the Commission for disposition, pursuant to Section 

443.151(4)(c), Florida Statutes, of an appeal of the decision of a reemployment 
assistance appeals referee.   
 
 By law, the Commission’s review is limited to those matters that were 
presented to the referee and are contained in the official record.  A decision of an 
appeals referee cannot be overturned by the Commission if the referee’s material 
findings are supported by competent, substantial evidence and the decision comports 
with the legal standards established by the Florida Legislature.  The Commission 
cannot reweigh the evidence or consider additional evidence that a party could have 
reasonably been expected to present to the referee during the hearing.  Additionally, 
it is the responsibility of the appeals referee to judge the credibility of the witnesses 
and to resolve conflicts in evidence, including testimonial evidence.  Absent 
extraordinary circumstances, the Commission cannot substitute its judgment and 
overturn a referee’s conflict resolution.   
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II. 
The Proceedings Below 

 
The employer has appealed a decision on the merits entered on November 5, 

2013, in which the appeals referee held the claimant not disqualified from receipt of 
benefits because she was discharged, but misconduct was not proven.  See 
§443.101(1)(a), Fla. Stat.  The referee conducted an evidentiary hearing on 
November 1, 2013.  The claimant appeared pro se and presented no witnesses.  The 
employer was represented by a third-party representative and presented its 
operations unit manager as a witness. 

 
Based on the evidence presented at the hearing, the referee made the following 

findings of fact: 
 

The claimant worked for the employer from August 1, 2011, until 
August 9, 2013, as a senior lead operations specialist.  The 
employer has a policy requiring employees to meet certain 
production goals.  Employees are required to process 6.13 loans 
per hour.  The claimant was aware of the requirements.  On 
March 4, 2013, the employer gave the claimant a written warning 
for failing to meet her production goals.  The claimant’s results for 
2012 were as follows: 

 
• January 2012:  4.55 
• February 2012:  4.65 
• March 2012:  3.60 
• April 2012:  5.17 
• May 2012:  5.22 
• June 2012:  4.45 
• July 2012:  5.19 
• August 2012:  not included – all employees were having 

problems meeting their production goals during this 
month, so the employer did not count this month against 
the claimant or any employee. 

• September 2012:  4.62 
• October 2012:  3.11 
• November 2012:  4.36 
• December 2012:  5.35 
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The claimant was having difficulty moving fast and being 
accurate.  The claimant’s supervisor took away some components 
in the claimant’s loans to assist the claimant in meeting her goals.  
The claimant also requested additional training, which the 
claimant’s supervisor provided for the claimant.  The claimant’s 
results in 2013 were as follows: 

 
• January 2013:  4.32 
• February 2013:  4.47 
• March 2013:  6.33 
• April 2013:  6.01 
• May 2013:  6.26 
• June 2013:  5.68 
• July 2013:  5.97 
 

The claimant met her goals in March 2013 and May 2013 because 
her supervisor gave her loans with no checks to process to help her 
meet her goals.  The claimant was still unable to meet her goals 
when she was given loans with checks.  The claimant performed 
her job to the best of her ability.  On August 9, 2013, the employer 
discharged the claimant for failing to meet her required production 
goals. 

 
The Commission has conducted a thorough review of the evidentiary record 

and finds that competent, substantial evidence supports the referee’s findings of fact.  
Accordingly, the referee’s findings are adopted in this order. 

 
The referee also reached the following material conclusions of law: 
 

In cases of discharge, the burden is on the employer to establish 
the discharge was for misconduct connected with work.  The 
employer did not meet the burden of proof.  The employer did not 
show the claimant’s performance was a conscious disregard of the 
employer’s interests or a deliberate disregard of the reasonable 
standards of behavior which the employer expected of her.  The 
claimant performed her job to the best of her ability.  The 
employer also failed to show the claimant’s performance was 
careless or negligent to a degree [or] recurrence that manifested 
culpability and wrongful intent and showed an intentional and 
substantial disregard of the employer’s interest.  While inefficiency 
or substandard performance due to inability is not misconduct, 
refusal to apply oneself, when able, can evidence an intentional 
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and substantial disregard of the employer's interests.  Rycraft v. 
United Technologies, 449 So. 2d 382 (Fla. 4th DCA 1984).  The 
claimant did not refuse to apply herself and the claimant was not 
reckless in the performance of her job.  Further, the employer 
showed the claimant was aware of the employer’s rule regarding 
performance requirements; the claimant testified she was aware of 
the rule.  However, the employer did not show the claimant 
[willfully] or deliberately violated the rule.  Therefore, the 
behavior of the claimant, as described by the claimant, did not 
meet the statutory definition of misconduct.  The claimant is thus 
not subject to disqualification.   
 
The employer contended the claimant skipped necessary steps 
when processing her loans.  However, the employer did not show 
when or if the claimant actually skipped necessary steps.  Also, the 
employer did not show if the claimant had skipped necessary 
steps, it was deliberate or willful.  The employer also contended 
the claimant gave up because she could not meet her goals.  
However, the employer did not show the claimant gave up.  In 
June 2013 and July 2013 the claimant’s results were much higher 
than January 2013 and February 2013.  If the claimant had given 
up, it is reasonable to assume her results would have been lower.  
Therefore, the employer’s contentions are respectfully rejected. 

 
 Based on these findings and conclusions, the referee held the claimant not 
disqualified from receipt of benefits.  The employer filed a timely request for review. 

 
 

III. 
Issues on Appeal 

  
On appeal to the Commission, the employer has specified no particular error 

on the part of the referee.  The referee’s decision stated that a request for review 
should specify any and all allegations of error with respect to the referee’s decision, 
and that allegations of error not specifically set forth in the request for review may 
be considered waived.  However, the Commission reviews appealed decisions to 
ensure that the factual findings are supported and that the legal conclusions are 
correct applications of the law to the facts of the case.  The primary issue presented 
by this appeal is whether subparagraph (e) of Section 443.036(30), Florida Statutes,  
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is applicable where an employee is discharged for nothing more than not meeting 
her employer’s productivity goals.  We also consider whether the referee properly 
concluded that the employer failed to establish a violation of subparagraph (a) of 
Section 443.036(30), Florida Statutes, due to alleged willful failure to perform. 

 
 

IV. 
Analysis 

 
The referee found that the claimant performed her job to the best of her ability 

yet still fell short of the employer’s productivity goals and, consequently, was 
discharged.  The referee concluded that the claimant violated the employer’s rule 
but, since her violation was not willful or deliberate, misconduct was not proven 
under Section 443.036(30)(e), Florida Statutes.  Subparagraph (e) provides that 
misconduct includes: 

 
  (e)1.  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

a.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
b.  The rule is not lawful or not reasonably related to the 
job environment and performance; or  
c.  The rule is not fairly or consistently enforced. 
2.  Such conduct may include, but is not limited to, 

committing criminal assault or battery on another employee, 
or on a customer or invitee of the employer; or committing 
abuse or neglect of a patient, resident, disabled person, 
elderly person, or child in her or his professional care. 

 
Contrary to the referee’s conclusions of law, subparagraph (e) contains no 

requirement that an employee’s violation of a rule be willful or deliberate.  However, 
that error is harmless in light of the fact that the referee also erred in determining 
the claimant violated the employer’s “rule.”  
 

The record reflects the employer discharged the claimant because she did not 
meet “departmental goals”; in particular, she did not meet the goal of processing 6.13 
loans per production hour worked.  The referee erred in characterizing the 
employer’s performance goal as a “rule.”  Subparagraph (e) of the definition of 
misconduct was added to the reemployment assistance law in 2011.  See Section 3, 
Chapter 2011-235, Laws of Florida.  The word “rule” was not defined.  The statutory  
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amendment was modeled after Mississippi Department of Employment Security 
Regulation 308.00.A.1.a., CMSR 38-000-06 (2010).1  However, the word “rule” is also 
not defined in the Mississippi regulations.  Thus, the Commission is left with the 
task of interpreting the meaning of the word “rule” in appropriate cases.  

 
“Rule” is defined as “a prescribed guide for conduct or action.”  See Merriam-

Webster Online Dictionary, http://www.merriam-webster.com/dictionary/rule.  The 
legislative analysis for the 2011 statutory amendment that created subparagraph 
(e), refers to the provision as one addressing “employee behavior.”  See Final Bill 
Analysis, Bill # CS/CS/HB 7005, p.10.  A rule, therefore, directs an employee to act 
or behave in a particular manner or to refrain from acting or behaving in a 
particular manner.  This definition is consistent with guidance from the United 
States Department of Labor, which establishes the guidelines within which state 
unemployment insurance programs operate, recognizing misconduct as “an 
intentional or controllable act or failure to take action, which shows a deliberate 
disregard of the employer's interests.” See When Can Benefits Be Denied, 
http://ows.doleta.gov/unemploy/content/denialinformation.asp.      

 
The legislative analysis of the word “rule” as relating to employee behavior is 

also consistent with the common understanding of “work rules” in labor and 
employment law.  The term is often used to describe behavioral expectations such as 
disciplinary rules; attendance, leave and timekeeping policies; safety and security 
policies; policies for protection of finances or property; and other standards of 
importance and significance designed to direct employee behavior.  Thus, some 
operational policies, such as work procedures, may not be “rules.”  See, e.g., R.A.A.C. 
Order No. 13-05379 (November 5, 2013).   

 
The claimant in this case failed to meet production goals.  A goal is the end 

toward which effort is directed.  See Merriam-Webster Online Dictionary, 
http://www.merriam-webster.com/dictionary/goal.  While certain acts or behaviors 
may make the realization of a goal more likely, the goal itself does not dictate those 
acts or behaviors, thus distinguishing it from a rule.  A performance goal or standard 
such as the one in this case ultimately measures the quality or quantity of 
performance, rather than the failure of an employee to abide by behavioral 
expectations.  Holding such a goal or standard to be equivalent to a rule would have 
                       
1 See Unemployment Insurance Regulations, The Mississippi Department of Employment Security, 
p. 16, available at http://mdes.ms.gov/media/9837/RegulationsDecember2010.pdf.  This regulation 
provides that “misconduct shall be defined as including but not limited to:  1. The failure to obey 
orders, rules or instructions, or failure to discharge the duties for which an individual was 
employed; a. An individual found guilty of employee misconduct for the violation of an employer rule 
only under the following conditions:  i. the employee knew or should have known of the rule; ii. the 
rule was lawful and reasonably related to the job environment and performance; and iii. the rule is 
fairly and consistently enforced.” 
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the effect of abrogating the longstanding doctrine under Florida law that the failure 
of an employee to meet an employer’s performance expectations, despite good faith 
efforts to do so, is not misconduct.  See, e.g., Pereira v. Unemployment Appeals 
Commission, 745 So. 2d 573 (Fla. 5th DCA 1999); Doyle v. Unemployment Appeals 
Commission, 635 So. 2d 1028, 1031 (Fla. 2d DCA 1994).  Our review of the 
legislative history of the 2011 amendments, as well as the Mississippi regulations it 
derives from, gives us no reason to believe the Florida Legislature intended such a 
sweeping change in the law.  Furthermore, such a change would have made 
irrelevant, at least in some cases, the retained language of Section 443.131(3)(a)2., 
Florida Statutes, which reflects that benefits will be paid, but the employer relieved 
of charges to its employment record, for an individual discharged for unsatisfactory 
performance within an initial employment probationary period. 

 
For these reasons, we conclude that a performance/productivity standard of 

the type at issue in this case is not a “rule” within the meaning of the reemployment 
assistance law and, therefore, subparagraph (e) is not applicable in this case.   

 
We recognize that the employer in this case also contended the claimant failed 

to act or behave as prescribed by skipping necessary steps in her work and giving up; 
however, the referee found the employer’s evidence did not establish those 
contentions.  We conclude that the referee’s findings were based on a reasonable 
interpretation of the competent, substantial evidence.  We specifically approve of the 
referee’s conclusion that, given the claimant’s increased production results towards 
the end of her employment, the evidence did not support a conclusion that the 
claimant had “given up,” even if the increased results were aided by case selection.  
Thus, the referee properly held that the employer failed to establish misconduct 
under the “deliberate failure to perform” doctrine of Rycraft v. United Technologies, 
449 So. 2d 382 (Fla. 4th DCA 1984). 
 
 

V. 
Conclusion 

 
We find no error in the referee’s ultimate conclusion in this case that the 

employer did not prove the claimant was discharged for misconduct as defined by 
statute and, therefore, she is not disqualified from receipt of benefits. 
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 The referee's decision is affirmed.   
 
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member 
 

This is to certify that on  
7/24/2014 , 

the above Order was filed in the office of the 
Clerk of the Reemployment Assistance 
Appeals Commission, and a copy mailed to 
the last known address of each interested 
party. 
By: Juanita Williams 

 Deputy Clerk 


















