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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of the employer’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held 
the claimant not disqualified from receipt of benefits and charged the employer’s 
account. 
 
 Upon consideration, the Commission finds that the appeal of the referee’s 
decision was timely filed.  The Commission has jurisdiction to decide the case. 
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 The referee’s findings of fact state as follows:   
 

The claimant worked as a laborer for a civil construction company 
from October 8, 2012, until May 28, 2013.  The employer has a no 
tolerance policy regarding open possession of a firearm on the 
jobsite.  Violation could result in suspension or termination.  On 
May 23, 2013, the claimant got into a verbal altercation with the 
foreman after the foreman stepped on the claimant's foot.  When 
the foreman stepped on the claimant's foot the claimant said, "I'm 
tired of being your bitch!"  At that time the foreman went to the 
office manager and notified her of the altercation.  An 
investigation was initiated to see if the foreman's action[s] were 
intentional and to find out what the claimant said and if his words 
were malicious.  On May 27, 2013, a co-worker went to the office 
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manager and told her the claimant had a gun and had shown it to 
him.  The information prompted the office manager to start a new 
investigation regarding the gun allegations.  On May 28, 2013, the 
claimant was discharged for allegedly having a gun on the jobsite.  
The claimant contends he did not have a gun at the jobsite. 

 
 Based on these findings, the referee held the claimant was discharged for 
reasons other than misconduct connected with work.  Upon review of the record and 
the arguments on appeal, the Commission concludes the referee mischaracterized 
the quality of the employer’s evidence; consequently, the case must be remanded.   
 
 The record reflects the employer discharged the claimant for allegedly 
violating the employer’s policy prohibiting open possession of a firearm in the 
workplace.  The employer presented two employees for the hearing who testified that 
the claimant showed them a gun he had under the seat of his car.  During the 
hearing, the claimant denied showing the co-workers a gun and claimed he no longer 
had a gun because it had been stolen the prior year.  The appeals referee resolved 
material conflicts in the evidence in favor of the claimant and concluded the 
claimant was discharged for reasons other than misconduct. 
 
 Florida Administrative Code Rule 73B-20.025(3)(d) requires that the referee, if 
confronted with conflicting evidence with respect to a disputed issue of fact, the 
finding of which is determinative of the outcome of the appeal, shall acknowledge 
such conflict and set forth the rationale by which that conflict is resolved. 
    
 While the referee resolved evidentiary conflicts in favor of the claimant, he 
also stated in his conclusion that the employer’s witnesses were unable to provide 
competent evidence to show the claimant had a gun at the jobsite.  Competent 
evidence is evidence that is admissible in a court of law.  The employer presented 
two firsthand witnesses who testified that the claimant showed them his gun at the 
jobsite.  Since firsthand testimony of a witness is generally admissible in a court of 
law, the employer’s evidence appears competent.  The evidence is also probative, 
that is, it tends to prove that the claimant did what he was accused of by the 
employer.  Thus, the referee must weigh the evidence and determine whether or not 
the evidence is more credible than the claimant’s denials of that testimony. 
   

On remand, the referee is directed to clarify his analysis of the evidence 
presented at the hearing.  The referee needs to explain whether the evidence 
presented was competent, and, if not competent, why was it not competent.  The 
referee should then determine whether the evidence was or was not more credible 
than the claimant’s testimony.  If the referee meant that the evidence was not 
credible rather than competent, the referee should clarify the decision in that 
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regard.  The referee’s decision, therefore, is vacated and the case is remanded to 
allow the referee to give proper analysis to the employer’s evidence.  The referee 
shall then render a new decision that decides whether the claimant was discharged 
for misconduct connected with work within the meaning of the reemployment 
assistance law. 
 
 The decision of the appeals referee is vacated and the case is remanded for 
further proceedings. 
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
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