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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of the employer’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held 
the claimant not disqualified from receipt of benefits and charged the employer’s 
account. 
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 Procedural error requires this case to be remanded for further proceedings; 
accordingly, the Commission does not now address the issue of whether the claimant 
is eligible/qualified for benefits. 
 
 The referee’s findings of fact state as follows:   
 

The claimant began work as a technician III for the employer, a 
window and door manufacturer, on September 2, 2003.  The 
claimant reported to the group leader.  The claimant was aware of 
the employer’s sexual harassment and abusive language policies.  
About June 11, 2013, the female co-workers reported that while 
they worked at the assembly table with the claimant he made 
inappropriate remarks-asking them to attend a party at his 
residence, asking if they were a tag team and asking if they mud 
wrestled, and to ‘put the stick in the crack’.  The female co-workers 
reported that the claimant touched one of them through her shirt.  
On June 18, 2013, the claimant was warned that his job was in 
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jeopardy due to the reported behavior.  The claimant was aware of 
the warning and that his job was in jeopardy.  On July 24, 2013, 
the claimant and the male co-worker were working together at an 
assembly table.  The claimant asked the co-worker, “Do you have a 
father in the picture?”  The claimant asked the co-worker about 
the co-worker’s mother and asked the co-worker how to contact the 
co-worker’s mother.  The co-worker told the claimant to stop.  The 
claimant persisted and told the co-worker that he would be a good 
father and was a choir boy and that his brother was a priest.  The 
claimant heard the other worker tell the co-worker, “I’ll be your 
daddy.”  The claimant observed that the co-worker became upset.  
The group leader received the co-worker’s report of the claimant’s 
behavior.  On July 30, 2013, the group leader and the human 
resources generalist discharged the claimant for sexual 
harassment and abusive language. 
 

 Based on these findings, the referee held the claimant was discharged for 
reasons other than misconduct connected with work.  Upon review of the record and 
the arguments on appeal, the Commission concludes the record was not developed 
sufficiently and material conflicts in evidence were not resolved properly; 
consequently, the case must be remanded.   
 

The testimony shows the claimant was discharged for sexual 
harassment and for abusive language towards co-workers.  The 
employer’s witnesses were the human resources generalist and the 
group leader.  The testimony of the employer’s witnesses relied on 
the reports they heard from the co-workers who directly interacted 
with the claimant.  Those co-workers did not appear for the 
hearing and submit to examination of their statements.  The 
testimony of the employer’s witnesses was hearsay . . . .  The 
claimant testified he did not sexually harass co-workers.  While 
the claimant’s comments as reported were bizarre, crude and 
boorish; his testimony shows that his comments towards 
co-workers were intended to be jocular and delivered in a jovial 
manner.  Absent sufficient competent testimony to the contrary 
the referee accepts the claimant’s testimony . . . . 
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 Effective May 17, 2013, Section 443.036(30), Florida Statutes, states that 
misconduct connected with work, “irrespective of whether the misconduct occurs at 
the workplace or during working hours, includes, but is not limited to, the following, 
which may not be construed in pari materia with each other”: 
 

  (a)  Conduct demonstrating a conscious disregard of an 
employer's interests and found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.  Such conduct may 
include, but is not limited to, willful damage to an employer’s 
property that results in damage of more than $50; or theft of 
employer property or property of a customer or invitee of the 
employer.  
 
  (b)  Carelessness or negligence to a degree or recurrence that 
manifests culpability or wrongful intent, or shows an intentional 
and substantial disregard of the employer's interests or of the 
employee's duties and obligations to his or her employer.  
 
  (c)  Chronic absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more unapproved absences 
following a written reprimand or warning relating to more than 
one unapproved absence.  
 
  (d)  A willful and deliberate violation of a standard or regulation 
of this state by an employee of an employer licensed or certified by 
this state, which violation would cause the employer to be 
sanctioned or have its license or certification suspended by this 
state.  
   
  (e)1.  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

a.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
b.  The rule is not lawful or not reasonably related to the 
job environment and performance; or  
c.  The rule is not fairly or consistently enforced. 
2.  Such conduct may include, but is not limited to, 

committing criminal assault or battery on another employee, 
or on a customer or invitee of the employer; or committing 
abuse or neglect of a patient, resident, disabled person, 
elderly person, or child in her or his professional care. 
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 The record reflects two incidents preceded the claimant’s termination from 
employment.  The first was a June 11, 2013 incident involving two of the claimant’s 
female coworkers.  The employer presented no firsthand testimony about that 
incident.  Moreover, the employer did not provide written statements from the 
alleged victims or other witnesses.   
 
 During the hearing, however, the claimant acknowledged informing two female 
coworkers that he was having a party in his home which would include midget mud 
wrestlers.  The claimant further acknowledged asking them if they mud wrestled.  
He denied touching his female coworker, as alleged by the employer’s witnesses.  He 
then acknowledged that he received a warning about the incident on June 18 and 
was advised that the employer considered his comments to his female coworkers to 
constitute sexual harassment.  Although the claimant asserted he did not 
understand the warning, he acknowledged he was told his job was in jeopardy.   
 
 The second incident occurred a month later, on July 24, 2013.  The employer 
did not provide written statements from the employee who complained about the 
claimant’s July 24 behavior or from witnesses to that behavior.  The employer’s 
human resources generalist, the group leader, and the value stream leader all 
testified that they discussed the second incident with the claimant.  The value 
stream leader testified the claimant admitted to him that he asked a younger male 
coworker about his mother’s age and asked for the coworker’s mother’s telephone 
number.  The human resources generalist testified that she and the group leader 
questioned the claimant about the incident and, during the investigation, the 
claimant admitted that his coworker asked him to stop his comments, but he 
continued.   
 

During the hearing before the appeals referee, the claimant admitted asking 
his coworker if he had a father; asking the coworker his mother’s age; and, stating to 
the coworker either “hell, maybe her and I ought to hook up” or “maybe your mom 
and I should get together.”  The claimant could not precisely recall which phrase he 
used.  He further admitted asking for the coworker’s mother’s telephone number.  
The claimant, however, denied that the coworker asked him to stop the discussion.  
The claimant was discharged after the employer completed its investigation of the 
second incident. 

 
 The referee’s findings are actually an amalgamation of the testimonial 
evidence presented by both parties.  Each significant portion of testimony, however, 
has a different evidentiary value.  A review of the record indicates portions of the 
testimony presented by the employer’s witnesses were not weighed appropriately 
and, consequently, the referee did not adequately resolve material conflicts of 
competent evidence.   
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 The testimony presented by the employer’s witnesses regarding the events that 
they did not witness are hearsay.  “Hearsay” evidence is an oral or written assertion 
made outside the hearing, which is offered into evidence to prove the truth of the 
matter asserted.  See §90.801, Fla. Stat.  Pursuant to Section 443.151(4)(b)5.c., 
Florida Statutes, hearsay evidence may be used for the purpose of supplementing or 
explaining other evidence, or to support a finding of fact if the hearsay would be 
admissible over objection in civil actions.  Notwithstanding Section 120.57(1)(c), 
Florida Statutes, hearsay evidence may support a finding of fact in a reemployment 
assistance appeals proceeding if the party against whom it is offered has a 
reasonable opportunity to review such evidence prior to the hearing and the appeals 
referee, after considering all relevant facts and circumstances, finds the evidence is 
trustworthy and probative and the interests of justice are best served by its 
admission into evidence.   
 

As previously noted, the employer did not provide written statements to 
support its hearsay testimony.  Therefore, the evidence presented by the employer’s 
witnesses that was based on information given to them by other individuals is 
insufficient to support a finding of fact.  We note, however, that, during the appeals 
hearing, the claimant admitted telling two female coworkers about a party at his 
home which would include mud wrestlers and asking them if they mud wrestled.  
The claimant also did not rebut the human resource generalist’s testimony that he 
acknowledged his comments were “off color” or the group leader’s testimony that the 
claimant informed him that “sometimes he is not politically correct.”  It is 
undisputed that the claimant was warned after that incident and the employer’s 
group leader emphasized that he made it very clear that another harassment 
incident would possibly lead to termination.  

 
 The claimant admits that, after receiving the warning, he asked a younger 
male coworker for his mother’s telephone number and that he referenced “hooking 
up” or “getting together” with the young man’s mother.  Consistent with the 
testimony presented by the employer's witnesses, the referee found that the claimant 
persisted in this line of dialogue after his coworker asked him to stop.  The 
claimant’s admissions to the employer that he continued speaking to his coworker 
about a sensitive topic, pursuing a relationship with the coworker’s mother, after the 
coworker asked him to stop is an admission that constitutes an exception to the 
hearsay rule.  §90.803(18), Fla. Stat.  During the appeals hearing, however, the 
claimant denied that his coworker asked him to stop.  Whether the claimant 
continued discussing “hooking up” or “getting together” with his coworker’s mother 
after the coworker asked him to stop is a material issued to the outcome of the 
appeal.  
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Florida Administrative Code Rule 73B-20.025(3)(d) requires the referee, if 
confronted with conflicting evidence with respect to a disputed issue of fact, the 
finding of which is determinative of the outcome of the appeal, to acknowledge such 
conflict and set forth the rationale by which that conflict is resolved.  The parties in 
this case offered varying accounts of the events preceding the claimant’s separation.  
While the referee may believe one party’s version of events regarding one issue and 
the other party’s version of events regarding another issue, the referee must do so 
explicitly, clearly articulating what testimony he finds most credible from each party 
in a detailed manner.    

 
Additionally, the referee’s current legal analysis of the claimant’s behavior 

towards his coworkers does not adequately conform to clearly established law that 
addresses harassment in the workplace.  In holding that the claimant’s actions did 
not amount to misconduct, the referee stated, “While the claimant’s comments as 
reported were bizarre, crude and boorish; his testimony shows that his comments 
towards coworkers were intended to be jocular and delivered in a jovial manner.”   

 
 The law is clear that harassment is not measured primarily by the intent of 
the actor, but by the individuals exposed to the conduct and actions will be 
considered harassing if they are both subjectively perceived by the recipient as such, 
and would also be deemed as such by a reasonable person.  Harris v. Forklift 
Systems, Inc., 510 U.S. 17, 21 (1993).  In this case, the record reflects the claimant’s 
coworkers were so offended by his comments that they reported them to the 
employer and a reasonable person, the appeals referee himself, has deemed that the 
comments “as reported” were “bizarre, crude and boorish.”  An employee who makes 
crude comments to his coworkers leaves his employer liable to civil lawsuits alleging 
that the employer maintains a hostile work environment.   
 

Moreover, “[a]n employer’s failure to provide its employees with a tolerable 
work environment has been found to be good cause for leaving employment 
attributable to the employer.”  Yaeger v. Fla. Unemployment Appeals Commission, 
786 So. 2d 48, 53 (Fla. 3d DCA 2001).  If an employer is advised that an employee is 
making his coworker’s work environment intolerable and subsequently fails to take 
remedial measures, all of the reportedly harassed coworkers may have good cause to 
quit their employment and the employer may be liable for charging on any claim for 
reemployment assistance benefits made by those employees.  Id. at 54; Eulo v. Fla. 
Unemployment Appeals Commission, 724 So. 2d 636 (Fla. 2d DCA 1999) (granting 
benefits when an employer was aware of verbal abuse, but took no action to resolve 
it).  Reemployment assistance law has been consistently applied to encourage 
employers to properly investigate allegations of harassment and bullying and to 
appropriately remedy harassment and bullying when it is found.   
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In this case, the claimant admits that, while the employees were working on a 
line, he asked the two female coworkers, who ultimately complained about his 
comments, whether they mud-wrestled.  Regardless of whether those two females 
welcomed his comments “[s]uch conduct adversely affects others in the workplace, 
not just the victim or participant.”  Lockheed Martin Corp., v. Unemployment 
Appeals Commission, 876 So. 2d 31, 33 (Fla. 5th DCA 2005) (disqualifying a male 
claimant from the receipt of benefits for engaging in consensual physical horseplay 
with female coworker after another female coworker who witnessed the behavior, 
but did not participate, complained).  While the federal and state body of 
discrimination laws were not designed to be general civility codes, such laws have 
existed for sufficient time and achieved sufficient notoriety that the average worker 
is, at least, minimally aware that certain topics should be avoided in the workplace, 
particularly amongst colleagues with whom they are not extremely familiar and 
certainly those who object to such comments. 

 
It is clear in this case that the claimant was warned that his job was in 

jeopardy because of the comments he had made to his coworkers.  It is undisputed 
that shortly after the warning, the claimant made questionable comments to 
another coworker about pursuing the coworker’s mother, which many would find 
offensive.  The record is in conflict regarding whether the claimant continued his 
comments after that coworker requested that he stop.  In light of the claimant’s 
recent warning, if the referee again finds that the claimant’s behavior persisted 
after his coworker requested that he stop, the claimant’s actions would amount to 
“conduct demonstrating a conscious disregard of an employer’s interests and found 
to be a deliberate violation or disregard of the reasonable standards of behavior 
which the employer expects of his or her employee.”  §443.036(3)(a), Fla. Stat. 

 
 Finally, the Commission highlights that, in order to support his legal 
conclusions, the referee must make clear findings based on competent, substantial 
evidence that indicate what he has concluded the claimant has actually done or not 
done.  In his findings, the referee twice notes “the female coworkers reported.”  While 
it is a fair statement of the record to note the employer received reports from two 
female coworkers regarding conversations they had with the claimant, the findings 
should reflect what the competent, substantial evidence actually indicates the 
claimant did.  The referee also characterizes the claimant’s comments “as reported” 
as bizarre, crude and boorish.  The referee, however, has not made clear what 
comments he concluded the claimant actually made.  “A statement of facts should be 
clear and unambiguous and should be sufficiently definite to enable the reviewing 
authority to test the validity under the law of the decision resting upon those facts.”  
Hardy v. City of Tarpon Springs, 81 So. 2d 503, 506 (Fla. 1955).   
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 The referee’s decision is vacated and this matter is remanded for the referee to 
consider the testimony of the parties, convene a supplemental hearing if necessary, 
and render a new decision that features an appropriate conflict resolution with 
respect to all disputed material facts.  The new decision must also contain specific, 
clear findings of fact and a proper analysis of the evidence presented.  The issue of 
whether the claimant’s discharge was for misconduct must then be evaluated in 
accordance with the appropriate legal standards. 
 
 The decision of the appeals referee is vacated and the case is remanded for 
further proceedings. 
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
 

This is to certify that on  
5/28/2014 , 

the above Order was filed in the office of 
the Clerk of the Reemployment 
Assistance Appeals Commission, and a 
copy mailed to the last known address 
of each interested party. 
By: Kimberley Pena 
 Deputy Clerk 

 
 
 


















