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Referee Decision No. 13-80608U
Employer/Appellee

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition, pursuant to Section
443.151(4)(c), Florida Statutes, of an appeal of the decision of a reemployment
assistance appeals referee. By law, the Commission’s review is limited to those
matters that were presented to the referee and are contained in the official record. A
decision of an appeals referee cannot be overturned by the Commaission if the
referee’s material findings are supported by competent, substantial evidence and the
decision comports with the legal standards established by the Florida Legislature.
The Commission cannot reweigh the evidence or consider additional evidence that a
party could have reasonably been expected to present to the referee during the
hearing. Additionally, it is the responsibility of the appeals referee to judge the
credibility of the witnesses and to resolve conflicts in evidence, including testimonial
evidence. Absent extraordinary circumstances, the Commission cannot substitute
its judgment and overturn a referee’s conflict resolution.

The issue before the Commission is whether the claimant was discharged by
the employer for misconduct connected with work as provided in Section 443.101(1),
Florida Statutes.

The referee’s findings of fact state as follows:

The claimant worked for the employer from March 18, 2013, until
July 11, 2013, as a custom protection officer. The employer has a
policy against sleeping on the job and gross inattention on the job.
The claimant was aware of the policy. A client of the employer
requested a security guard at a location because the client received
threats from outside persons. The employer assigned the claimant
to the location to make sure the persons did not return to carry out



R.A.A.C. Order No. 13-08813 Page No. 2

the threats. On July 9, 2013, the receptionist took a picture of the
claimant. The claimant had his head back against the wall and
his eyes were closed. The client cancelled the contract with the
employer. The employer discharged the claimant for gross
mnattention while on duty.

Based on these findings, the referee held the claimant was discharged for
misconduct connected with work. Upon review of the record and the arguments on
appeal, the Commission concludes the referee’s material findings of fact are
supported by competent, substantial evidence and are adopted in this order. In
addition, the Commission also accepts the referee’s relevant conclusions of law! but
writes to clarify the reasons for doing so.

Effective May 17, 2013, Section 443.036(30), Florida Statutes, states that
misconduct connected with work, “irrespective of whether the misconduct occurs at
the workplace or during working hours, includes, but is not limited to, the following,
which may not be construed in pari materia with each other”:

(a) Conduct demonstrating a conscious disregard of an
employer's interests and found to be a deliberate violation or
disregard of the reasonable standards of behavior which the
employer expects of his or her employee. Such conduct may
include, but is not limited to, willful damage to an employer’s
property that results in damage of more than $50; or theft of
employer property or property of a customer or invitee of the
employer.

(b) Carelessness or negligence to a degree or recurrence that
manifests culpability or wrongful intent, or shows an intentional
and substantial disregard of the employer's interests or of the
employee's duties and obligations to his or her employer.

(¢) Chronic absenteeism or tardiness in deliberate violation of a
known policy of the employer or one or more unapproved absences
following a written reprimand or warning relating to more than
one unapproved absence.

1 The referee’s decision contains discussion of case law addressing the circumstances under which
insubordination constitutes misconduct. The discussion of insubordination is wholly unrelated to
the evidence presented by the parties. However, the Commission finds the referee’s error to be
harmless.
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(d) A willful and deliberate violation of a standard or regulation
of this state by an employee of an employer licensed or certified by
this state, which violation would cause the employer to be
sanctioned or have its license or certification suspended by this
state.

(e)1. A violation of an employer's rule, unless the claimant can
demonstrate that:

a. He or she did not know, and could not reasonably

know, of the rule's requirements;

b. The rule is not lawful or not reasonably related to the

job environment and performance; or

c. The rule is not fairly or consistently enforced.

2. Such conduct may include, but is not limited to,
committing criminal assault or battery on another employee,
or on a customer or invitee of the employer; or committing
abuse or neglect of a patient, resident, disabled person,
elderly person, or child in her or his professional care.

The record reflects the employer discharged the claimant, an armed guard, for
being grossly inattentive on the job by resting while he was supposed to be
protecting the client from two recently terminated employees who posed an active
threat. The undisputed evidence reflects the claimant was sitting back in a chair
with his arms folded across his chest and his head rested against the wall while his
eyes were closed.
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While the claimant in this case was not found to be sleeping, the Commission
considers gross inattentiveness such as that attributed to the claimant to be
somewhat analogous to sleeping on the job and finds it prudent to utilize a
comparable analysis. In determining whether sleeping on the job is misconduct, the
Commission considers several factors developed over time in the reemployment
assistance case law.2 Those factors include, but are not limited to, the following:

e the nature of the employee’s job responsibilities;

e the location in which the employee was found sleeping;

e whether the employer had a rule prohibiting sleeping on the
job;

e whether the employer previously warned the employee for
sleeping on the job; and

e the existence of any mitigating factors, e.g. sleepiness caused by
1llness or medication.

See, e.g., Lusby v. Unemployment Appeals Commission, 697 So. 2d 567 (Fla. 1st DCA
1997); Jennings v. Unemployment Appeals Commission, 689 So. 2d 1193 (Fla. 4th
DCA 1997); Paul v. Jabil Circuit Company, 627 So. 2d 545 (Fla. 2d DCA 1993);
Phenix Supply Co. v. Florida Industrial Commission, 115 So. 2d 431 (Fla. 2d DCA
1959). The Commission concludes these factors remain relevant and instructive
after the 2011 amendment to the definition of misconduct. In particular, we
examine the nature of the claimant’s job duties at the time of the unauthorized
sleeping or inattentiveness and the harm or potential harm to the employer’s or
client’s interests.

2 The courts have not yet issued written opinions analyzing under what circumstances sleeping on
the job is misconduct under the statutory definition as amended in 2011 and thereafter. The
predecessor definition applied by the courts provided that misconduct included the following:

(a) Conduct demonstrating willful or wanton disregard of an employer’s interests
and found to be a deliberate violation or disregard of the standards of behavior which
the employer has a right to expect of his or her employee; or

(b) Carelessness or negligence to a degree or recurrence that manifests culpability,
wrongful intent, or evil design or shows an intentional and substantial disregard of
the employer’s interests or of the employee’s duties and obligations to his or her
employer.

§443.036(29), Fla. Stat. (2010) (emphasis added). The degree of requisite mental state is
lower under the current version of Section 443.036(30)(a), Florida Statutes, than prior to the
2011 amendments, so that conduct that may not have been deemed disqualifying prior to
2011 may rise to that level today.
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Several aggravating factors are present in this case. First, the claimant’s
occupation is a particularly dangerous one. According to the U.S. Bureau of Labor
Statistics, the rate of fatal injuries for security guards is more than double the rate
for all workers. See USBLS Monthly Labor Review, February 2012: Security Guard
Safety, On guard against workplace hazards, p.6.3 For 2012, among the 51 reported
fatal injuries to security guards, 42 were the result of violence. See 2012 Census of
Fatal Occupational Injuries, Table A-5, p.6.4

Furthermore, while the environments in which security guards generally
operate are more dangerous than for other occupations, the specific environment to
which the claimant was assigned was particularly dangerous. The claimant was
assigned to the client who retained the employer to provide armed guard services
due to specific threats made by two recently discharged employees. Since the
threats were from two former employees who would be familiar with the client’s
locale, its procedures, and its employees’ patterns, the client was particularly
vulnerable. By leaning back and closing his eyes, the claimant deliberately reduced
his ability to see trouble coming and thus avert it. Despite the claimant’s
declaration that he remained alert to his surroundings, by his own admission he was
not aware he was being photographed during the incident. From this admission, the
referee drew the reasonable inference that the claimant chose to be grossly
inattentive to his duties.

The claimant’s gross inattentiveness on duty jeopardized the personal safety of
the client’s employees and invitees. The client’s interest in safeguarding those
individuals 1s implicit in its decision to retain the employer to respond to the active
threat. The client’s potential liability could be very high should any of its employees
or invitees be harmed as a result of the failure to protect them from the known
threat.

Aside from the serious personal safety risks associated with the claimant’s
conduct, other aggravating factors in this case include the employer’s loss of the
contract with the client. Not only did the employer lose the contract, but also likely
found itself in a far less favorable position for being hired to meet the client’s future
security needs and could potentially suffer harm to its general reputation. In
addition, the claimant admitted he was aware that sleeping or gross inattentiveness
on the job was prohibited under the employer’s policy.

3 Available at http://www.bls.gov/opub/mlr/2012/02/art1full.pdf (last accessed May 12, 2014).
4 Available at http:.//www.bls.gov/iif/oshwec/cfoi/cftb0272.pdf (last accessed May 12, 2014).
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We further note that the security service industry in Florida is regulated
under Chapter 493, Florida Statutes. While the record is silent regarding whether
the claimant secured his firearm prior to closing his eyes and folding his arms across
his chest to rest, the act of resting on duty by itself may have placed his license at
risk. Section 493.6118(1)(f), Florida Statutes, provides for disciplinary action for a
person licensed under Chapter 493 for negligence, incompetency, or misconduct in
engaging in the licensed activities.

Despite the existence of so many aggravating factors, the claimant did not
establish any mitigating factors. The referee rejected his testimony that he was
fully attentive while he rested with his eyes closed. Further, while he attempted to
minimize the employer’s loss of the client contract by noting that the contract was
only temporary anyway, the Commission does not find that fact to be mitigating. As
noted above, the effect on the employer’s reputation and ability to acquire future
business from the client was likely not temporary.

Given the number and gravity of the aggravating factors present in this case
and the absence of any mitigating factors, the Commission concludes the claimant’s
actions constitute misconduct under both subsections (a) and (b) of the statutory
definition of misconduct. Furthermore, since the claimant violated the employer’s
rule and understood that gross inattentiveness on the job was prohibited by the
employer’s policy, his conduct also constitutes misconduct under subsection (e). See
Alvarez v. Reemployment Assistance Appeals Commission, 121 So. 3d 69 (Fla. 3rd
DCA 2013) (“we find nothing obviously disproportional in punishing a security guard
for violating a reasonable security regulation”). Accordingly, the referee properly
held the claimant disqualified from reemployment assistance benefits.

The Reemployment Assistance Appeals Commission has received the request
of the claimant’s representative for the approval of a fee for work performed in
conjunction with the appeal to the Commission, as required by Section 443.041(2)(a),
Florida Statutes. In examining the reasonableness of the fee, the Commission is
cognizant that: (1) in the event a claimant prevails at the Commaission level, the law
contains no provision for the award of a representative’s fees to the claimant’s
representative, by either the opposing party or the State (i.e., a claimant must pay
his or her own representative’s fee); and (2) the amount of reemployment assistance
secured by a claimant may be very small. The legislature specifically gave referees
(with respect to the initial appeal) and the Commission (with respect to the
higher-level review) the power to review and approve a representative’s fees due to a
concern that claimants could end up spending more on fees than they could
reasonably expect to receive in reemployment assistance.



R.A.A.C. Order No. 13-08813 Page No.

Upon consideration of the complexity of the issues involved, the services
actually rendered to the claimant, and the factors noted above, the Commission
approves a fee of $300.00.

The decision of the appeals referee is affirmed. The claimant is disqualified
from receipt of benefits.

It 1s so ordered.

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

Frank E. Brown, Chairman
Thomas D. Epsky, Member
Joseph D. Finnegan, Member

This is to certify that on

5/20/2014 ,
the above Order was filed in the office of
the Clerk of the Reemployment
Assistance Appeals Commission, and a
copy mailed to the last known address
of each interested party.
By: Kimberley Pena

Deputy Clerk
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(@) Conduct demonstrating conscious disregard of an employer's
interests and found to be a deliberate violation or disregard of the
reasonable standards of behavior which the employer expects of his
or her employee. Such conduct may include, but is not limited to,
willful damage to an employer’s property that results in damage of
more than $50; theft of employer property or property of a customer
or invitee of the employer.

(b)  Carelessness or negligence to a degree or recurrence that
manifests culpability, or wrongful intent, or shows an intentional and
substantial disregard of the employer’s interest or of the employee’s
duties and obligations to his or her employer.

(c)  Chronic absenteeism or tardiness in deliberate violation of a
known policy of the employer or one or more unapproved absences
following a written reprimand or warning relating to more than one
unapproved absence.

(d) A willful and deliberate violation of a standard or regulation of
this state by an employee of an employer licensed or certified by this
state, which violation would cause the employer to be sanctioned or
have its license or certification suspended by this state.

(e) 1. A violation of an employer's rule, unless the claimant can
demonstrate that:
a. He or she did not know, and could not reasonably know, of the
rule's requirements;
b The rule is not lawful or not reasonably related to the job
environment and performance; or
c. The rule is not fairly or consistently enforced.

2. Such conduct may include, but is not limited to, committing
criminal assault or battery on another employee, or on a customer or
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invitee of the employer; or committing abuse or neglect of a patient,
resident, disabled person, elderly person, or child in her or his
professional care.

The claimant’s action was a conscious disregard of the employer’s
interests and a deliberate disregard of the reasonable standards of behavior
which the employer expected of him. The claimant’s action was also
careless and negligent to a degree that manifested culpability and wrongful
intent and showed an intentional and substantial disregard of the
employer’s interest. In Vilar v. Unemployment Appeals Commission, 889
S0.2d 933 (Fla. 2d DCA 2004), the court held that although the employee
was wrong to disobey her supervisor’s instructions to return to her work
area, this was an isolated instance of poor judgment and does not
constitute misconduct. On the other hand, only one week before the
issuance of the Vilar decision, a panel of the Third DCA affirmed the
disqualification of a claimant, noting that the claimant was discharged for
misconduct “because he obdurately refused contrary to the direct orders of
his supervisor, to operate a forklift.” Givens v. Unemployment Appeals
Commission, 888 So.2d 169 (Fla. 3d DCA 2004). Thus, there is clearly a
narrow line between disqualifying insubordination and nondisqualifying
“poor judgment.” The claimant’s actions in this isolated incident were
sufficiently egregious to rise to the level of misconduct within the
meaning of the reemployment assistance law. Further, the claimant failed
to show he was not aware of the employer’s rule; the claimant testified he
was aware of the rule. The claimant also failed to show the rule was
unlawful or unreasonably related to the job environment and performance
or that the rule was unfairly or inconsistently enforced. It is concluded the
employer discharged the claimant for misconduct connected with work.
Therefore, the claimant has improperly been held qualified.

The hearing officer was presented with conflicting testimony regarding
material issues of fact and is charged with resolving these conflicts. The
Reemployment Assistance Appeals Commission set forth factors to be
considered in resolving credibility questions. These include the witness’
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proporcionar fundamentos reales y/o legales para substanciar éstos desafios. Los alegatos de error que no se establezcan
con especificidad en la solicitud de revision pueden considerarse como renunciados.

ENPOTAN ~ DWA DAPEL: Desizyon sa a ap definitif sof si ou depoze yon apel nan yon delé 20 jou apre dat nou
poste sa a ba ou. Si 20" jou a se yon samdi, yon dimanch oswa yon jou konje, jan sa defini lan F.A.C. 73B-21.004, depo
an kapab fét jou apr¢ a, si se pa yon samdi, yon dimanch oswa yon jou konje. Si desizyon an diskalifye epi/oswa deklare
moun k ap f&¢ demann lan pa kalifye pou alokasyon li resevwa deja, moun k ap f& demann lan ap gen pou li remét lajan li
te resevwa a. Se Ajans lan k ap kalkile montan nenpot ki peman anplis epi y ap detémine sa lan yon desizyon separe.
Sepandan, delé pou mande revizyon desizyon sa a se delé yo bay anwo a; Okenn 10t detéminasyon, desizyon oswa 1dd pa
ka rete, retade oubyen pwolonje dat sa a.

Yon pati ki te gen yon rezon valab pou li pat asiste seyans lan gen dwa mande pou yo ouvri ka a ankd; fok yo bay rezon
yo pat ka vini an epi fé demann nan sou sitwéb sa a, https://iap.floridajobs.org/ oswa alekri nan adrés ki mansyone
okomansman desizyon sa a. Dat yo pwodui nimewo konfimasyon an se va dat yo prezante demann nan pou reouvri koz la
sou Sitweb Apél la.

Yon pati ki te asiste seyans la epi ki pat satisfé desizyon yo te pran an gen dwa mande yon revizyon nan men
Reemployment Assistance Appeals Commission, Suite 101 Rhyne Building, 2740 Centerview Drive, Tallahassee, Florida
32399-4151; (Fax: 850-488-2123); https://raaciap.floridajobs.org/. Si ou voye 1 pa lapos, dat ki sou tenb la ap dat ou
depoze apél la. Si ou depoze apél la sou yon sitweb, ou fakse li, bay li men nan lamen, oswa voye li pa yon sévis mesajri
ki pa Sevis Lapos Lezetazini (United States Postal Service), oswa voye li pa Enténét, dat ki sou resi a se va dat depo a.
Pou evite reta, mete nimewo rejis la (docket number) avék nimewo sekirite sosyal moun k ap fé demann lan. Yon pati k ap
mande revizyon dwe presize nenpot ki alegasyon eré nan kad desizyon abit la, epi bay baz reyel oubyen legal pou apiye
alegasyon sa yo. Yo p ap pran an konsiderasyon alegasyon er¢ ki pa byen presize nan demann pou revizyon an.

Any questions related to benefits or claim certifications should be referred to the Claims Information Center at 1-800-204-2418, An equal
opportunity employer/program. Auxiliary aids and services are available upon request to individuals with disabilities. Voice telephone
numbers on this document may be reached by persons using TTY/TDD equipment via the Florida Relay Service at 711.






