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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

This case comes before the Commission for disposition, pursuant to Section 
443.151(4)(c), Florida Statutes, of an appeal of the decision of a reemployment 
assistance appeals referee.  By law, the Commission’s review is limited to those 
matters that were presented to the referee and are contained in the official record.  A 
decision of an appeals referee cannot be overturned by the Commission if the 
referee’s material findings are supported by competent, substantial evidence and the 
decision comports with the legal standards established by the Florida Legislature.  
The Commission cannot reweigh the evidence or consider additional evidence that a 
party could have reasonably been expected to present to the referee during the 
hearing.  Additionally, it is the responsibility of the appeals referee to judge the 
credibility of the witnesses and to resolve conflicts in evidence, including testimonial 
evidence.  Absent extraordinary circumstances, the Commission cannot substitute 
its judgment and overturn a referee’s conflict resolution.  

  
 The issue before the Commission is whether the claimant was discharged by 
the employer for misconduct connected with work as provided in Section 443.101(1), 
Florida Statutes. 
 
 The referee’s findings of fact state as follows:   
 

The claimant worked for the employer from March 18, 2013, until 
July 11, 2013, as a custom protection officer.  The employer has a 
policy against sleeping on the job and gross inattention on the job.  
The claimant was aware of the policy.  A client of the employer 
requested a security guard at a location because the client received 
threats from outside persons.  The employer assigned the claimant 
to the location to make sure the persons did not return to carry out  
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the threats.  On July 9, 2013, the receptionist took a picture of the 
claimant.  The claimant had his head back against the wall and 
his eyes were closed.  The client cancelled the contract with the 
employer.  The employer discharged the claimant for gross 
inattention while on duty. 

 
 Based on these findings, the referee held the claimant was discharged for 
misconduct connected with work.  Upon review of the record and the arguments on 
appeal, the Commission concludes the referee’s material findings of fact are 
supported by competent, substantial evidence and are adopted in this order.  In 
addition, the Commission also accepts the referee’s relevant conclusions of law1 but 
writes to clarify the reasons for doing so. 
 
 Effective May 17, 2013, Section 443.036(30), Florida Statutes, states that 
misconduct connected with work, “irrespective of whether the misconduct occurs at 
the workplace or during working hours, includes, but is not limited to, the following, 
which may not be construed in pari materia with each other”: 

 
  (a)  Conduct demonstrating a conscious disregard of an 
employer's interests and found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.  Such conduct may 
include, but is not limited to, willful damage to an employer’s 
property that results in damage of more than $50; or theft of 
employer property or property of a customer or invitee of the 
employer.  
 
  (b)  Carelessness or negligence to a degree or recurrence that 
manifests culpability or wrongful intent, or shows an intentional 
and substantial disregard of the employer's interests or of the 
employee's duties and obligations to his or her employer.  
 
  (c)  Chronic absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more unapproved absences 
following a written reprimand or warning relating to more than 
one unapproved absence.  
 

                       
1 The referee’s decision contains discussion of case law addressing the circumstances under which 
insubordination constitutes misconduct.  The discussion of insubordination is wholly unrelated to 
the evidence presented by the parties.  However, the Commission finds the referee’s error to be 
harmless.   
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  (d)  A willful and deliberate violation of a standard or regulation 
of this state by an employee of an employer licensed or certified by 
this state, which violation would cause the employer to be 
sanctioned or have its license or certification suspended by this 
state.  
   
  (e)1.  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

a.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
b.  The rule is not lawful or not reasonably related to the 
job environment and performance; or  
c.  The rule is not fairly or consistently enforced. 
2.  Such conduct may include, but is not limited to, 

committing criminal assault or battery on another employee, 
or on a customer or invitee of the employer; or committing 
abuse or neglect of a patient, resident, disabled person, 
elderly person, or child in her or his professional care. 

 
The record reflects the employer discharged the claimant, an armed guard, for 

being grossly inattentive on the job by resting while he was supposed to be 
protecting the client from two recently terminated employees who posed an active 
threat.  The undisputed evidence reflects the claimant was sitting back in a chair 
with his arms folded across his chest and his head rested against the wall while his 
eyes were closed. 
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While the claimant in this case was not found to be sleeping, the Commission 
considers gross inattentiveness such as that attributed to the claimant to be 
somewhat analogous to sleeping on the job and finds it prudent to utilize a 
comparable analysis.  In determining whether sleeping on the job is misconduct, the 
Commission considers several factors developed over time in the reemployment 
assistance case law.2  Those factors include, but are not limited to, the following: 

 
• the nature of the employee’s job responsibilities; 
• the location in which the employee was found sleeping; 
• whether the employer had a rule prohibiting sleeping on the 

job;  
• whether the employer previously warned the employee for 

sleeping on the job; and 
• the existence of any mitigating factors, e.g. sleepiness caused by 

illness or medication. 
 

See, e.g., Lusby v. Unemployment Appeals Commission, 697 So. 2d 567 (Fla. 1st DCA 
1997); Jennings v. Unemployment Appeals Commission, 689 So. 2d 1193 (Fla. 4th 
DCA 1997); Paul v. Jabil Circuit Company, 627 So. 2d 545 (Fla. 2d DCA 1993); 
Phenix Supply Co. v. Florida Industrial Commission, 115 So. 2d 431 (Fla. 2d DCA 
1959).  The Commission concludes these factors remain relevant and instructive 
after the 2011 amendment to the definition of misconduct.  In particular, we 
examine the nature of the claimant’s job duties at the time of the unauthorized 
sleeping or inattentiveness and the harm or potential harm to the employer’s or 
client’s interests.  
 

                       
2 The courts have not yet issued written opinions analyzing under what circumstances sleeping on 
the job is misconduct under the statutory definition as amended in 2011 and thereafter.  The 
predecessor definition applied by the courts provided that misconduct included the following: 
 

(a) Conduct demonstrating willful or wanton disregard of an employer’s interests 
and found to be a deliberate violation or disregard of the standards of behavior which 
the employer has a right to expect of his or her employee; or 
(b) Carelessness or negligence to a degree or recurrence that manifests culpability, 
wrongful intent, or evil design or shows an intentional and substantial disregard of 
the employer’s interests or of the employee’s duties and obligations to his or her 
employer.  
 

§443.036(29), Fla. Stat. (2010) (emphasis added).  The degree of requisite mental state is 
lower under the current version of Section 443.036(30)(a), Florida Statutes, than prior to the 
2011 amendments, so that conduct that may not have been deemed disqualifying prior to 
2011 may rise to that level today.   
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Several aggravating factors are present in this case.  First, the claimant’s 
occupation is a particularly dangerous one.  According to the U.S. Bureau of Labor 
Statistics, the rate of fatal injuries for security guards is more than double the rate 
for all workers.  See USBLS Monthly Labor Review, February 2012:   Security Guard 
Safety, On guard against workplace hazards, p.6.3  For 2012, among the 51 reported 
fatal injuries to security guards, 42 were the result of violence.  See 2012 Census of 
Fatal Occupational Injuries, Table A-5, p.6.4   
 

Furthermore, while the environments in which security guards generally 
operate are more dangerous than for other occupations, the specific environment to 
which the claimant was assigned was particularly dangerous.  The claimant was 
assigned to the client who retained the employer to provide armed guard services 
due to specific threats made by two recently discharged employees.  Since the 
threats were from two former employees who would be familiar with the client’s 
locale, its procedures, and its employees’ patterns, the client was particularly 
vulnerable.  By leaning back and closing his eyes, the claimant deliberately reduced 
his ability to see trouble coming and thus avert it.  Despite the claimant’s 
declaration that he remained alert to his surroundings, by his own admission he was 
not aware he was being photographed during the incident.  From this admission, the 
referee drew the reasonable inference that the claimant chose to be grossly 
inattentive to his duties. 
 

The claimant’s gross inattentiveness on duty jeopardized the personal safety of 
the client’s employees and invitees.  The client’s interest in safeguarding those 
individuals is implicit in its decision to retain the employer to respond to the active 
threat.  The client’s potential liability could be very high should any of its employees 
or invitees be harmed as a result of the failure to protect them from the known 
threat. 
 

Aside from the serious personal safety risks associated with the claimant’s 
conduct, other aggravating factors in this case include the employer’s loss of the 
contract with the client.  Not only did the employer lose the contract, but also likely 
found itself in a far less favorable position for being hired to meet the client’s future 
security needs and could potentially suffer harm to its general reputation.  In 
addition, the claimant admitted he was aware that sleeping or gross inattentiveness 
on the job was prohibited under the employer’s policy.   
 
  

                       
3 Available at http://www.bls.gov/opub/mlr/2012/02/art1full.pdf (last accessed May 12, 2014).  
4 Available at http://www.bls.gov/iif/oshwc/cfoi/cftb0272.pdf (last accessed May 12, 2014).  
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We further note that the security service industry in Florida is regulated 
under Chapter 493, Florida Statutes.  While the record is silent regarding whether 
the claimant secured his firearm prior to closing his eyes and folding his arms across 
his chest to rest, the act of resting on duty by itself may have placed his license at 
risk.  Section 493.6118(1)(f), Florida Statutes, provides for disciplinary action for a 
person licensed under Chapter 493 for negligence, incompetency, or misconduct in 
engaging in the licensed activities.   
 

Despite the existence of so many aggravating factors, the claimant did not 
establish any mitigating factors.  The referee rejected his testimony that he was 
fully attentive while he rested with his eyes closed.  Further, while he attempted to 
minimize the employer’s loss of the client contract by noting that the contract was 
only temporary anyway, the Commission does not find that fact to be mitigating.  As 
noted above, the effect on the employer’s reputation and ability to acquire future 
business from the client was likely not temporary.  
 

Given the number and gravity of the aggravating factors present in this case 
and the absence of any mitigating factors, the Commission concludes the claimant’s 
actions constitute misconduct under both subsections (a) and (b) of the statutory 
definition of misconduct.  Furthermore, since the claimant violated the employer’s 
rule and understood that gross inattentiveness on the job was prohibited by the 
employer’s policy, his conduct also constitutes misconduct under subsection (e).  See 
Alvarez v. Reemployment Assistance Appeals Commission, 121 So. 3d 69 (Fla. 3rd 
DCA 2013) (“we find nothing obviously disproportional in punishing a security guard 
for violating a reasonable security regulation”).  Accordingly, the referee properly 
held the claimant disqualified from reemployment assistance benefits. 
 
 The Reemployment Assistance Appeals Commission has received the request 
of the claimant’s representative for the approval of a fee for work performed in 
conjunction with the appeal to the Commission, as required by Section 443.041(2)(a), 
Florida Statutes.  In examining the reasonableness of the fee, the Commission is 
cognizant that:  (1) in the event a claimant prevails at the Commission level, the law 
contains no provision for the award of a representative’s fees to the claimant’s 
representative, by either the opposing party or the State (i.e., a claimant must pay 
his or her own representative’s fee); and (2) the amount of reemployment assistance 
secured by a claimant may be very small.  The legislature specifically gave referees 
(with respect to the initial appeal) and the Commission (with respect to the 
higher-level review) the power to review and approve a representative’s fees due to a 
concern that claimants could end up spending more on fees than they could 
reasonably expect to receive in reemployment assistance. 
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 Upon consideration of the complexity of the issues involved, the services 
actually rendered to the claimant, and the factors noted above, the Commission 
approves a fee of $300.00. 
 
 The decision of the appeals referee is affirmed.  The claimant is disqualified 
from receipt of benefits.   
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
 

This is to certify that on  
5/20/2014 , 

the above Order was filed in the office of 
the Clerk of the Reemployment 
Assistance Appeals Commission, and a 
copy mailed to the last known address 
of each interested party. 
By: Kimberley Pena 
 Deputy Clerk 

 
















