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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of the claimant’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held 
the claimant disqualified from receipt of benefits. 
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 The referee’s findings of fact state as follows:   

 
The claimant began working for the employer on June 18, 2012.  
The claimant last worked for the employer as a shift manager.  
During the [latter] course of the employment, the employer’s 
regional manager received complaints from its store manager that 
the claimant [was] often confrontational, exhibited poor 
communication, and demonstrated a poor attitude in the work 
place.  The regional manager discussed the complaints with the 
claimant and encouraged the claimant to improve in his attitude.  
Thereafter, the regional manager received another complaint from 
its store manager that the claimant was insubordinate when 
determined not to give the store manager his 100% effort in 
performing his job duties.  The regional manager warned the 
claimant to either improve in his attitude or he would be 
discharged.  On or about May 14, 2013, the regional manger 
received a complaint from the store manager that the claimant 
had referred to her as being “emotionally immature” for the job.  
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The claimant admitted to making the statement, but attributed 
his attitude and disposition to personal medical issues.  The 
employer, however, determined that the claimant’s actions were 
intolerable and decided to discharge the claimant on May 20, 2013, 
for creating a hostile atmosphere in the workplace.   
 

Based on these findings, the referee held the claimant was discharged for 
misconduct connected with work.  Upon review of the record and the arguments on 
appeal, the Commission concludes the referee’s decision is not supported by 
competent, substantial evidence and, therefore, is not in accord with the law; 
accordingly, it is reversed. 
 
 Effective May 17, 2013, Section 443.036(30), Florida Statutes, states that 
misconduct connected with work, “irrespective of whether the misconduct occurs at 
the workplace or during working hours, includes, but is not limited to, the following, 
which may not be construed in pari materia with each other”: 
 

  (a)  Conduct demonstrating a conscious disregard of an 
employer's interests and found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.  Such conduct may 
include, but is not limited to, willful damage to an employer’s 
property that results in damage of more than $50; or theft of 
employer property or property of a customer or invitee of the 
employer.  
 
  (b)  Carelessness or negligence to a degree or recurrence that 
manifests culpability or wrongful intent, or shows an intentional 
and substantial disregard of the employer's interests or of the 
employee's duties and obligations to his or her employer.  
 
  (c)  Chronic absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more unapproved absences 
following a written reprimand or warning relating to more than 
one unapproved absence.  
 
  (d)  A willful and deliberate violation of a standard or regulation 
of this state by an employee of an employer licensed or certified by 
this state, which violation would cause the employer to be 
sanctioned or have its license or certification suspended by this 
state.  
  



R.A.A.C. Order No. 13-08424 Page No.  3 
 

  (e)1.  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

a.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
b.  The rule is not lawful or not reasonably related to the 
job environment and performance; or  
c.  The rule is not fairly or consistently enforced. 
2.  Such conduct may include, but is not limited to, 

committing criminal assault or battery on another employee, 
or on a customer or invitee of the employer; or committing 
abuse or neglect of a patient, resident, disabled person, 
elderly person, or child in her or his professional care. 

 
In a discharge case, the employer bears the burden of proof to establish 

misconduct by a preponderance of the evidence.  See generally, Lewis v. 
Unemployment Appeals Commission, 498 So. 2d 608 (Fla. 5th DCA 1986).  In this 
case, the employer’s regional manager testified he discharged the claimant for 
“creating an unharmonious work environment” due to his interaction with the store 
manager on various occasions.  The appeals referee concluded the claimant’s actions 
amounted to misconduct under subparagraph (a) of Section 443.036(30), Florida 
Statutes, and therefore, held the claimant disqualified from receipt of benefits.  The 
Commission notes a disqualification from benefits under subparagraph (a) is 
appropriate only if a claimant’s actions are found to be a deliberate violation or 
disregard of the reasonable standards of behavior the employer expects of his or her 
employee.  

 
 In determining whether the use of vulgar or inappropriate language comes 
within the purview of the statute's definition of misconduct, courts have considered 
several factors, including the frequency of the vulgar utterance, the presence of any 
fellow employees or clients, the existence of any provocation, and the object of the 
abusive language.  See, e.g., Benitez v. Girlfriday, Inc., 609 So. 2d 665 (Fla. 3rd DCA 
1992).  In Bivens v. Trugreen LP, 845 So. 2d 347 (Fla. 2d DCA 2003), the court held 
an isolated instance of an employee’s use of vulgar language in a message left on the 
supervisor’s voicemail was not disqualifying misconduct.  Likewise, in Wrightington 
v. Unemployment Appeals Commission, 833 So. 2d 202 (Fla. 5th DCA 2002), the 
court held the claimant’s vulgar and abusive language toward the employer’s Chief 
Executive Officer in a private office did not amount to misconduct because the 
incident was isolated and took place within the confines of a private office.  While 
Section 443.036(30)(a), Florida Statutes, was amended in Chapter 2011-235, Laws of 
Florida, to lower the degree of mental culpability necessary, case precedent under 
the predecessor version of the statute remains instructive in appropriate situations.   
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The record reflects the claimant in this case did not use vulgar language 
during the incidents at issue.  The regional manager testified he warned the 
claimant in March 2013 for making inappropriate comments to the store manager 
after the store manager stated the claimant was not working 100 percent of the 
time.  The claimant’s testimony reflects he merely commented that no one can give 
one hundred percent, one hundred percent of the time, and his words were not 
intended to be derogatory.  Regarding the final incident, the regional manager 
testified the claimant told the store manager via text that she was “emotionally 
immature.”  The claimant admitted he made that comment after his hours were cut, 
but indicated he did so because he was “flustered” and that he did not intend the 
remark to be insubordinate.  In Davis v. Unemployment Appeals Commission, 472 
So. 2d 800 (Fla. 3d DCA 1985), the court recognized that a worker may overreact due 
to an emotional situation and exercise bad judgment as opposed to committing 
misconduct.  See also General Asphalt Co., Inc. v. Harris, 563 So. 2d 803 (Fla. 3d 
DCA 1990).  In both Davis and General Asphalt, the court found an assault on a co-
worker to be isolated poor judgment due to provocation.  In the case before us, the 
claimant’s actions were less egregious than that of the two workers in Davis and 
General Asphalt.  Although the claimant in this case was not physically provoked, 
the record reflects his hours were cut, which caused him to overreact.  Moreover, 
there is nothing in his comments which were so clearly beyond the limits of 
appropriate dialogue that he could be said to have consciously disregarded his 
employer’s interests.  The record, therefore, does not establish the claimant 
displayed the deliberateness required to establish misconduct under subparagraph 
(a) of Section 443.036(30), Florida Statutes.   

 
Although the employer referenced a policy that prohibits employees from 

engaging in behavior that creates “discord” and “lack of harmony,” the terms of that 
policy are vague and do not specify the types of behavior the policy prohibits.  
Accordingly, the employer did not show the claimant’s actions in calling his store 
manager “emotionally immature” violated the policy at issue nor did the employer 
indicate it had any other policy in effect that applied in that situation.  The 
Commission notes the referee did not find that the claimant violated an employer’s 
rule.  The record, therefore, does not establish the claimant was discharged for 
misconduct under subparagraph (e) of Section 443.036(30), Florida Statutes.   
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Based on the evidence presented at the hearing, we find the record is 
insufficient to demonstrate the claimant acted in conscious disregard of the 
employer’s interests, in deliberate violation or disregard of the reasonable standards 
of behavior which the employer could expect of its employees, or in violation of any 
applicable rule.  Accordingly, we conclude the employer has failed to establish the 
claimant was discharged for “misconduct connected with work” as that term is 
defined in the reemployment assistance statute.  Thus, he is not disqualified from 
the receipt of benefits. 

 
 The decision of the appeals referee is reversed.  If otherwise eligible, the 
claimant is entitled to benefits.  The employer’s account shall be charged with 
benefits paid in connection with this claim.   
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
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