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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

This case comes before the Commission for disposition of the claimant’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision wherein 
the claimant was held disqualified from receipt of benefits. 
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 The issue before the Commission is whether the claimant was discharged by 
the employer for misconduct connected with work as provided in Section 443.101(1), 
Florida Statutes. 
 
 The referee’s findings of fact state as follows:   
 

The claimant was a respiratory therapist for [the employer] from 
February 15, 2010, through June 24, 2013.  The employer has an 
attendance policy that any employee will receive a warning if they 
accrue three absences within three months or six tardies within 
three months.  If an employee received a verbal and two written 
warnings regarding their attendance within 12 months, they will 
be discharged for any additional absences or tardiness.  The 
claimant received a verbal warning in August 2012 regarding her 
attendance.  The claimant received a written warning on 
December 22, 2012, regarding tardiness.  The claimant received a  
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written warning on April 26, 2013, regarding absences.  The 
claimant was tardy three times after the final warning and absent 
on June 19, 2013.  The employer discharged the claimant on 
June 24, 2013, for violation of the employer’s attendance policy. 
 

Based on these findings, the referee held the claimant was discharged for 
misconduct connected with work.  Upon review of the record and the arguments on 
appeal, the Commission concludes the referee did not properly consider all of the 
material evidence and the record was not sufficiently developed; consequently, the 
case must be remanded. 

 
 Effective May 17, 2013, Section 443.036(30), Florida Statutes, states that 
misconduct connected with work, “irrespective of whether the misconduct occurs at 
the workplace or during working hours, includes, but is not limited to, the following, 
which may not be construed in pari materia with each other”: 
 

  (a)  Conduct demonstrating a conscious disregard of an 
employer's interests and found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.  Such conduct may 
include, but is not limited to, willful damage to an employer’s 
property that results in damage of more than $50; or theft of 
employer property or property of a customer or invitee of the 
employer.  
 
  (b)  Carelessness or negligence to a degree or recurrence that 
manifests culpability or wrongful intent, or shows an intentional 
and substantial disregard of the employer's interests or of the 
employee's duties and obligations to his or her employer.  
 
  (c)  Chronic absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more unapproved absences 
following a written reprimand or warning relating to more than 
one unapproved absence.  
 
  (d)  A willful and deliberate violation of a standard or regulation 
of this state by an employee of an employer licensed or certified by 
this state, which violation would cause the employer to be 
sanctioned or have its license or certification suspended by this 
state.  
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  (e)1.  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

a.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
b.  The rule is not lawful or not reasonably related to the 
job environment and performance; or  
c.  The rule is not fairly or consistently enforced. 
2.  Such conduct may include, but is not limited to, 

committing criminal assault or battery on another employee, 
or on a customer or invitee of the employer; or committing 
abuse or neglect of a patient, resident, disabled person, 
elderly person, or child in her or his professional care. 

 
The record reflects the claimant was discharged due to excessive attendance 

infractions in violation of the employer’s attendance policy.  The referee cited the 
language of Sections 443.036(30)(c), Florida Statutes, and concluded that the 
claimant’s absenteeism constituted misconduct under the second prong of 
subparagraph (c) because the claimant had one or more unapproved absences after 
receiving a written warning for more than one unapproved absence.  The record, 
however, does not support the referee’s conclusion.   

 
As noted above, Section 443.036(30)(c), Florida Statutes, defines misconduct as 

“[c]hronic absenteeism or tardiness in deliberate violation of a known policy of the 
employer or one or more unapproved absences following a written reprimand or 
warning relating to more than one unapproved absence” (emphasis added).  Thus, 
two avenues are available for an employer to establish attendance-related 
misconduct under the provisions of Section 443.036(30)(c), Florida Statutes.  For 
discharges based upon, in general, absenteeism and/or tardiness, the employer must 
establish both that the absenteeism and/or tardiness was “chronic” as well as a 
“deliberate violation of a known policy.”  Accordingly, under the first prong of 
subparagraph (c), absences or tardiness attributable to a compelling and/or 
involuntary reason would not constitute misconduct as they would not be a 
“deliberate violation.”  The Commission takes the position that, generally, an 
employee’s absence from work based upon a “compelling” reason, when properly 
reported to the employer, does not rise to the level of being “a deliberate violation of 
a known policy of the employer.”  In reaching this position, the Commission 
references court cases under the earlier statute addressing attendance violations for 
“compelling reason(s).”  See Cargill, Inc. v. Unemployment Appeals Commission, 503 
So. 2d 1340 (Fla. 1st DCA 1987); Howlett v. South Broward Hospital Tax District, 
451 So. 2d 976 (Fla. 4th DCA 1984); Taylor v. State Department of Labor and 
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Employment Security, 383 So. 2d 1126 (Fla. 3d DCA 1980).  Accordingly, because the 
claimant’s absences were due to her medical condition, they cannot be considered a 
“deliberate violation.”  For this reason, the referee correctly concluded the claimant’s 
absenteeism did not constitute misconduct under the first prong of subparagraph (c).   

 
The second prong of subparagraph (c) defines misconduct to include “one or 

more unapproved absences following a written reprimand or warning relating to 
more than one unapproved absence.”  No explicit requirement of fault exists under 
the second prong when the employer establishes a final “unapproved” absence(s) 
following a written warning for multiple prior unapproved absences.  However, 
keeping in mind the language of the second prong, the common understanding of the 
word “misconduct,” the prior case law regarding absences for compelling reasons, 
and the legislative intent, the Commission has concluded that the second prong of 
subparagraph (c) does not entirely remove the requirement of fault on the part of the 
claimant. 

 
For example, the use of the term “unapproved” in the second prong of 

subparagraph (c) presupposes an employee can request approval for absences and 
that, depending on the reason for the request, and the information provided by the 
employee, the employer can either approve or deny the request.  While this process 
is common among many employers, the Commission notes certain employers have 
adopted “no fault” rules/policies regarding absences.  These policies provide that 
employees are entitled to a certain number of absences, or unscheduled absences, 
during a specified time period.  These policies normally also indicate that the 
reasons for these absences are irrelevant and employees who exceed the specified 
number of absences stated in the rule/policy will be discharged.  Under such 
circumstances, the second prong of subparagraph (c) cannot automatically be 
utilized to decide the issue of whether a claimant has been discharged for 
misconduct.  An employee cannot be faulted for failing to request approval of an 
absence when the employer has notified its employees that such requests will not be 
approved.  Further, regardless of the employer’s policies, an absence taken with 
proper notice by a claimant eligible for Family and Medical Leave Act (“FMLA”) 
leave from an employer covered by FMLA would be an “approved” absence. See 29 
C.F.R. §825.220(c).  

 
The Commission has concluded that if a claimant (1) requests that an absence 

for a compelling reason such as an illness be approved or excused (unless the 
employer has clearly indicated that no further absences will be excused, in which 
case this requirement is waived); (2) provides notice that is reasonable under the 
circumstances (either prior notice for a foreseeable absence or prompt notice for an 
unforeseeable one); and (3) provides whatever appropriate verification or other  
  



R.A.A.C. Order No. 13-07968 Page No.  5 
 
information the employer may reasonably request; then the claimant cannot be 
considered to have engaged in “misconduct” within the meaning of the second prong 
of subparagraph (c).  While an employer may choose whether or not to grant 
approval for such absences, a claimant will not be disqualified if such absences are 
not approved. 

 
The record in this case reflects the employer has a “no fault” policy regarding 

the issue of unscheduled absences.  The employer’s witness testified that, under the 
initial version of the policy, the claimant was entitled to three unscheduled absences 
during a three-month period.  When the employer’s policy was revised in May 2013, 
the claimant, who had already received a second written warning under the prior 
version of the policy, was entitled to two additional occurrences before the policy 
called for termination.  The employer’s witness also testified that the employer’s 
policy provided that the reasons for unscheduled absences are irrelevant and 
employees who exceed the specified number of absences stated in the rule/policy will 
be disciplined, up to and including discharge.  The referee failed to recognize the 
claimant’s unrebutted evidence that all of her absences were due to a medical 
condition and were properly reported to the employer in accordance with its policy.  
As indicated above, the Commission has concluded, that under the circumstances 
described in the claimant’s case, the second prong of subparagraph (c) cannot be 
utilized to decide the issue of whether a claimant has been discharged for 
misconduct; therefore, the referee’s conclusion that the employer established 
misconduct under this subparagraph is rejected by the Commission.   

 
Even if the employer is unable to establish misconduct under 

Section 443.036(30)(c), Florida Statutes, the Commission has held that the employer 
may be able to do so under Section 443.036(30)(e), Florida Statutes, if the claimant’s 
tardiness/absences amounted to a violation of an employer “rule.”  To prove the 
existence of a rule violation under this subparagraph, the employer must present 
evidence of its attendance policy/rules and evidence that the claimant violated it.  
The claimant would then have the burden of showing that he/she did not know, and 
could not reasonably know, of the rule's requirements; the rule is not lawful or not 
reasonably related to the job environment and performance; or the rule is not fairly 
or consistently enforced.  With respect to the issue of fair enforcement, the 
Commission applies the same rule as to the second prong of subparagraph (c). 

 
The Commission also concludes that, while the employer established the 

claimant was aware of its attendance policy, the claimant presented evidence to 
show that the rule was not fairly applied to her circumstances.  The referee ignored 
the record evidence which reflects that all of the claimant’s absences were for 
compelling reasons not within the claimant’s control and that the claimant provided 
notice to the employer of her intended absences.  Moreover, the record reflects the 
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claimant did not fail to provide medical documentation as she was never instructed 
to provide any documentation to support her need to be absent.  Finally, while the 
employer approved the claimant for FMLA leave from July 8 through August 19, 
2013, so that she could undergo surgery for her medical condition, the employer 
discharged the claimant because of her absences, even though they were related to 
that same medical condition, before her leave began. 

 
The Commission holds that the employer’s rule cannot be seen as being fairly 

enforced with respect to the claimant’s absences inasmuch as the absences were 
caused by the claimant’s medical condition which constitutes a compelling reason 
over which the claimant had no control.  The claimant’s absenteeism cannot, 
therefore, be fairly considered a violation of the employer’s rule such as would 
operate to disqualify her from receipt of benefits. 
 

While the claimant’s absences did not constitute misconduct, the referee did 
not adequately develop the record regarding the claimant’s tardiness, and did not 
address whether the claimant’s continued tardiness after warning constituted 
misconduct.  The referee did not question the parties regarding the dates the 
claimant was late arriving to work, the reasons she was late, and the amount of time 
she was late on each occasion.  We note that, when an employee is continually 
absent due to medical reasons, his or her absences disrupt the workplace, even 
though the absences are for compelling reasons and do not constitute misconduct.  
For this reason, it is critical that an employee who is repeatedly absent, albeit for 
compelling reasons, be mindful that his or her tardiness places an added burden on 
an employer that is already suffering from the disruption to its operation caused by 
the employee’s absenteeism.  Inasmuch as the record is unclear as to the reasons the 
claimant was late reporting to work, the referee must question the parties regarding 
the reasons the claimant was late arriving to work and determine, based on those 
reasons and the number of occurrences, whether the claimant’s tardiness amounted 
to misconduct connected with work.  Because the referee did not properly consider 
all of the relevant and material testimony and did not properly develop the record, 
the case must be remanded. 

 
The referee’s decision is vacated and the case is remanded for further 

proceedings.  The referee is directed to convene a supplemental hearing, further 
develop the record in accordance with this order, consider all of the relevant and 
material evidence, and render a new decision featuring an appropriate credibility 
determination, if necessary, that is based upon the supplemented record. 
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The referee’s decision is vacated and the case is remanded for further 
proceedings.   
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
 

This is to certify that on  
4/22/2014 , 

the above Order was filed in the office of 
the Clerk of the Reemployment 
Assistance Appeals Commission, and a 
copy mailed to the last known address 
of each interested party. 
By: Kady Thomas 
 Deputy Clerk 
















