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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of the claimant’s appeal
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision wherein
the claimant was held ineligible for benefits.

Pursuant to the appeal filed in this case, the Reemployment Assistance
Appeals Commission has conducted a complete review of the evidentiary hearing
record and decision of the appeals referee. See §443.151(4)(c), Fla. Stat. By law, the
Commission’s review is limited to those matters that were presented to the referee
and are contained in the official record.

The referee’s findings of fact state as follows:

The claimant began working for the employer on August 16, 2010,
as a teacher. The last day the claimant worked for the employer
was June 30, 2013. The employer informed the claimant on

June 30, 2013, she would return to work for the next school year.
However, the claimant failed to renew her teaching certificate by
June 30, 2013; the claimant’s teaching certificate expired on

June 30, 2013. The employer terminated the claimant on July 1,
2013 (emphasis added).

Based on these findings, the referee held the claimant ineligible for receipt of
benefits for the weeks ending June 29, 2013, through August 31, 2013. Upon review
of the record and the arguments on appeal, the Commaission concludes the decision is
unsupported by any record evidence and addresses the wrong issue; consequently,
the case must be remanded for further proceedings after proper notice to the parties.
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A review of the hearing record reveals both parties provided testimony that
the claimant was discharged from her employment as a teacher on June 30, 2013, for
failing to maintain a required teaching certificate. When questioned regarding
whether the claimant had been provided reasonable assurance of returning to work
after the summer break in the 2013/2014 school year, both parties testified the
claimant was not given reasonable assurance of returning to work because her
teaching certificate had expired effective June 30, 2013. The record reflects the
claimant was given a June 30, 2013, deadline to obtain a valid teaching certificate
for the upcoming school year and that, when she failed to do so, she was discharged
effective June 30, the date her teaching certificate expired. Accordingly, the above
underlined finding of fact that the employer notified the claimant on June 30 that
she would return to work in the next school year is inconsistent with the evidence
that the claimant was discharged on June 30, 2013, and, therefore, is rejected as
being wholly unsupported by the record.

In light of the evidence that the claimant was discharged from employment at
the end of the 2012/2013 school year, the relevant issue is not whether the claimant
had a reasonable assurance of returning to work in the 2013/2014 school year but,
instead, whether the claimant was discharged under disqualifying circumstances.
Since the referee neglected to obtain a waiver from the parties to address the issue of
the claimant’s job separation once it became apparent that this case did not involve a
school employee on summer break between terms, and failed to address the issue of
whether the discharge occurred under disqualifying circumstances, the case must be
remanded for further proceedings. After proper notice to the parties that the issue to
be decided is the claimant’s separation from employment, the referee must conduct
an additional hearing to develop the record regarding the reason for the claimant’s
failure to maintain the required teaching certificate. The referee must then
determine whether the claimant’s failure to maintain the required teaching
certificate operates to disqualify her from receipt of benefits under Section
443.101(1)(a) or (13), Florida Statutes.

On remand, the referee must first consider whether the claimant’s failure to
renew her teaching certificate constitutes disqualifying misconduct as defined by
Section 443.036(30), Florida Statutes. In particular, the referee must develop the
record regarding the claimant’s efforts to renew her teaching certificate prior to its
expiration on June 30, 2013, in order to determine whether she is culpable for the
failure to renew. For example, if the claimant failed to register for required courses
in sufficient time to complete the courses and pass any tests prior to the June 30,
2013, deadline, the claimant’s culpability in failing to take the necessary steps to
renew her certificate would constitute disqualifying misconduct under subparagraph
(a) of Section 443.036(30), Florida Statutes. If, however, she completed the courses,
prepared for any test(s), and took the test(s) multiple times but repeatedly failed,
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her failure to maintain a teaching certificate would be attributable to inability not
constituting misconduct under that subparagraph. See Gulf County School Board v.
Washington, 567 So. 2d 420 (Fla. 1990) (holding a teacher who was unable to obtain
the required teaching certificate after taking and failing the teaching exam four
times was discharged for reasons other than misconduct because he was unable to
obtain the certification due to his inability to pass the examination and not because
of a refusal to adequately prepare for the examination). As currently developed, the
record 1s silent regarding the claimant’s efforts to renew her teaching certificate.
The claimant’s testimony reflects only that she was “not able to get the classes
completed and reported by June 30.” The claimant, however, was never questioned
regarding her efforts to secure the required certification or why she was unable to
complete the classes and pass any tests by the deadline. We note that in her closing
statement, the employer’s witness asserted that the claimant had three years to
complete the required course work but failed to do so; therefore, it would also be
appropriate to question the claimant regarding the timing of any efforts she made to
renew her teaching certificate prior to its expiration.

In addition to a misconduct analysis, the referee must also consider whether
the claimant’s failure to renew her certificate disqualifies her from receipt of benefits
pursuant to Section 443.101(13), Florida Statutes, which became effective May 17,
2013. See 2013 Fla. Laws ch. 39. Section 443.101(13), Florida Statutes, provides for
disqualification if a claimant is discharged for failure without good cause to
maintain a license, registration, or certification required by applicable law necessary
for the employee to perform her or his assigned job duties. While disqualification for
misconduct under Section 443.101(1)(a), Florida Statutes, requires evidence of the
claimant’s culpability for her failure to renew her teaching certificate,
disqualification under subparagraph (13) does not require any such showing of
culpability. Instead, subparagraph (13) is a strict liability provision imposing an
open-ended disqualification period in much the same manner as certain eligibility
issues. The claimant can only avoid disqualification under this provision if she
establishes “good cause” for her failure to renew her teaching certificate. We note
that under this provision, legislative or regulatory changes to the criteria for
certification effectuated just prior to the June 30, 2013, deadline without sufficient
time to comply would constitute good cause for failing to maintain the required
certification. However, failing a test or not setting aside the funds necessary to
register for and take required courses would not constitute good cause for failing to
maintain a required certificate. The record, therefore, must be adequately developed
on remand regarding the reason for the claimant’s failure to renew her teaching
certificate in order to determine whether she bore any culpability for the failure or
whether she had good cause that excuses her failure. The Commission notes that a
disqualification penalty imposed under this section would only last until such time
as the claimant becomes reemployed.
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In order to address the foregoing issues, the case is remanded for further
proceedings after proper notice to the parties that the issue to be decided is the
claimant’s separation from employment. The referee must conduct an additional
hearing to develop the record regarding the reason for the claimant’s failure to
maintain the required teaching certificate. The referee must then issue a decision
containing an analysis of whether the claimant’s failure to maintain a valid teaching
certificate constitutes misconduct as defined by the statute and, therefore, operates
to disqualify her from receipt of benefits under Section 443.101(1)(a), Florida
Statutes. If the record on remand does not reflect the culpability necessary to
support a finding of misconduct, the referee must then determine whether the
claimant established good cause for her failure to renew her teaching certificate as
required to avoid disqualification under Section 443.101(13), Florida Statutes.

The decision of the appeals referee is vacated and the case is remanded for
further proceedings after proper notice to the parties of the issue to be decided.

It 1s so ordered.
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