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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of the employer’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held 
the claimant not disqualified from receipt of benefits and charged the employer’s 
account. 
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 Procedural error requires this case to be remanded for further proceedings; 
accordingly, the Commission does not now address the issue of whether the claimant 
is eligible/qualified for benefits. 
 
 The referee’s findings of fact state as follows:   
 

The claimant worked as a meals clerk for a retail grocery store 
from October 28, 2006, through June 13, 2013.  The employer had 
a policy which allowed for termination after two “no call, no 
shows.”  The claimant was aware of the policy.  In April 2011, the 
claimant’s husband went online on behalf of the claimant to view 
her work schedule.  The claimant’s husband informed her she did 
not have to work on April 21, 2011.  The claimant was scheduled 
to work on April 21, 2011.  On April 29, 2011, the claimant was 
issued a written warning for performing a “no call, no show.”  
From June 2011, through June 2013, the claimant worked an 
alternating schedule which consisted of Sunday through 
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Wednesday for two weeks, followed by Monday through 
Wednesday for two weeks.  The claimant typically checked her 
schedule on Wednesdays.  According to the alternating rotation of 
the claimant’s schedule, the claimant was due to be scheduled 
from Sunday, June 9, 2013, through Wednesday, June 12, 2013.  
The claimant was scheduled to work Saturday, June 8, 2013.  The 
claimant was unaware she was scheduled to work as she forgot to 
check the schedule prior to leaving work on Wednesday, June 5, 
2013, due to an illness.  On June 9, the claimant printed her 
schedule while at home and noticed she was scheduled to work 
that morning and had already missed the shift.  The claimant 
called the assistant store manager and was told to come to work on 
Monday, June 10, 2013, while a determination on how to proceed 
would be made.  On June 13, 2013, the store manager informed 
the claimant her employment was terminated due to violation of 
the company’s attendance policy. 
 

 Based on these findings, the referee held the claimant was not discharged for 
misconduct connected with work.  Upon review of the record and the arguments on 
appeal, the Commission concludes the case must be remanded for the referee to 
further address the applicability of section 443.036(30), Florida Statutes, 
particularly subparagraph (e).  
 
 Section 443.036(30), Florida Statutes, states that misconduct connected with 
work, “irrespective of whether the misconduct occurs at the workplace or during 
working hours, includes, but is not limited to, the following, which may not be 
construed in pari materia with each other”: 
 

  (a)  Conduct demonstrating a conscious disregard of an 
employer's interests and found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.  
 
  (b)  Carelessness or negligence to a degree or recurrence that 
manifests culpability or wrongful intent, or shows an intentional 
and substantial disregard of the employer's interests or of the 
employee's duties and obligations to his or her employer.  
 
  (c)  Chronic absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more unapproved absences 
following a written reprimand or warning relating to more than 
one unapproved absence.  
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  (d)  A willful and deliberate violation of a standard or regulation 
of this state by an employee of an employer licensed or certified by 
this state, which violation would cause the employer to be 
sanctioned or have its license or certification suspended by this 
state.  
   
  (e)  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

1.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
2.  The rule is not lawful or not reasonably related to 
the job environment and performance; or  
3.  The rule is not fairly or consistently enforced. 

 
In his conclusions of law, the referee referenced the above statute and stated, 

in part:  
 

The record reflects the claimant was discharged.  The burden of 
proving misconduct is on the employer.  Lewis v. Unemployment 
Appeals Commission, 498 So. 2d 608 (Fla. 5th DCA 1986).  The 
proof must be by a preponderance of competent substantial 
evidence.  De Groot v. Sheffield, 95 So. 2d 912 (Fla. 1957); 
Tallahassee Housing Authority v. Unemployment Appeals 
Commission, 483 So. 2d 413 (Fla. 1986).  The testimony of the 
claimant and the employer’s witness, the store manager, 
established the claimant performed two no call, no shows.  The 
claimant’s testimony established she was aware of the employer’s 
policy relating to attendance, specifically “no call, no shows.”  
However, the evidence shows each no call no show was 
unintentional and happened as the result of a mistake or 
oversight.  These mistakes do not demonstrate negligence or 
carelessness to a degree or recurrence which would manifest 
culpability.  The claimant had two attendance infractions over a 
six-year course of employment.  Additionally, the two no call, no 
shows were separated by a period of over two years.  In cases 
involving absenteeism and/or tardiness, the employer must 
establish both the absenteeism and/or tardiness was “chronic” as 
well as a “deliberate violation of a known policy.”  Although not 
stated in the statute, the courts have consistently taken the 
position, in cases where the claimant was discharged for a pattern 
of attendance issues, the proximity of the last incidents to the 
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earlier incidents should be considered.  Mason v. Load King Mfg. 
Co., 758 So. 2d 649 (Fla. 2000) (“in absenteeism cases, the more 
attenuated the precipitating acts leading to the employer’s 
termination are from the established pattern of absenteeism, the 
harder it becomes for the employer to prove misconduct”).  The 
proximity of the last incident to the earlier incident is not a 
sufficient nexus to establish misconduct, as that term is used in 
the unemployment compensation law.  The claimant’s actions do 
not amount to misconduct as defined in the statute.  Accordingly, 
the claimant is qualified for the receipt of benefits. 

 
 Although the referee did not specifically address the applicability of each 
relevant subparagraph of Section 443.036(30), Florida Statutes, there appears on the 
record sufficient competent, substantial evidence for the referee to reach the 
conclusion that the claimant’s conduct did not constitute disqualifying misconduct 
under subparagraphs (a) through (d).  The employer did not establish misconduct 
pursuant to subparagraph (a) because it did not show a conscious disregard for the 
employer’s interest and a deliberate disregard of the reasonable standards of 
behavior.  Here, the evidence shows the no calls/no shows were based on two 
oversights in over six years and were not conscious or deliberate actions.  
Subparagraph (b) is likewise not applicable because there was no showing of 
carelessness or negligence to a degree or recurrence that manifests culpability or 
wrongful intent or shows an intentional and substantial disregard of the employer’s 
interests or the employee’s duties.  The first prong of subparagraph (c) is not 
applicable because there was no showing that the absences were “chronic” or 
“deliberate.”  The second prong of subparagraph (c) is not applicable because there 
was no showing of a written warning for more than one unapproved absence followed 
by another unapproved absence.  Subparagraph (d) is not applicable because this 
case did not involve a violation of a state regulation.  The only remaining issue then 
is whether the claimant’s second no call no show in about a two-year period violated 
the employer’s rules and constitutes misconduct under subparagraph (e). 

 
Under subparagraph (e), misconduct includes:  
 

A violation of an employer's rule, unless the claimant can 
demonstrate that:  
1.  He or she did not know, and could not reasonably know, of the 
rule's requirements;  
2.  The rule is not lawful or not reasonably related to the job 
environment and performance; or  
3.  The rule is not fairly or consistently enforced. 
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This provision “expresses the legislative intent that a claimant may be disqualified 
from benefits where it is established he or she committed a ‘violation of an 
employer’s rule.’”  Crespo v. Florida Reemployment Assistance Appeals Commission,  
--- So. 2d ---, 37 Fla. L. Weekly D 2771 (Fla. 3rd DCA 12/5/2012).  Once the employer 
has shown a violation, the claimant bears the burden to establish one of the three 
defenses.  Crespo, supra.   
 

The employer’s rules provide, in pertinent part:  
 

No Call/No Show Rules for All Associates: 
 
1.  1st occurrence – Associate Counseling Statement, read and sign 
the policy, one week suspension, and notification that the next 
occurrence will result in discharge. 
 
2.  2nd occurrence – Discharge* 
 
Management must verify that the associate did not make a 
manager aware that he/she would not be at work. 
 
*The DM must be consulted before an associate is discharged for 
violation of this policy. 
 

In this case, the claimant admitted to having a no call/no show on April 21, 
2011, acknowledged receiving a suspension and a warning that another no call/no 
show would result in termination, and admitted to having another no call/no show 
on June 8, 2013, a little over two years after the first one.  The employer’s rule has 
no time frame for the period in which the two no call/no shows occur.  Thus, the 
claimant’s testimony constitutes an admission of a rule violation.  The issue 
therefore becomes whether the claimant met any of the affirmative defenses under 
subparagraph (e).   

 
 The claimant admitted knowing the rule so the first affirmative defense does 
not apply.  The claimant also did not establish that the rule is unlawful or not 
reasonably related to the job environment and performance.  The claimant did, 
however, contend the rule is not fairly enforced. 
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 The case therefore is remanded for the referee to address whether the 
claimant under the facts of this case met the affirmative defense under Section 
443.036(30)(e)3., Florida Statutes, that the rule was not fairly enforced.  In 
considering whether the employer’s rule is fairly enforced, in cases involving 
unintentional or negligent violations, the referee must weigh the culpability of the 
claimant, on the one hand, with the nature and purpose of the rule on the other.  See 
R.A.A.C. Order No. 13-04567. 
 

Here, the claimant indicated both of the no call/no shows were the result of 
oversight.  The first time, her husband checked the schedule and misinformed the 
claimant that she was off.  The claimant did not check her schedule herself, and the 
second time, the claimant assumed she knew the rotation schedule and did not check 
her schedule until after her shift was over.  She indicated it was supposed to be her 
second week to do Sunday through Wednesday rotation, and indicated the assistant 
manager told her he did not put it in the system that she had been away and needed 
to restart the rotation so the computer automatically scheduled her otherwise.  The 
claimant acknowledged it was her duty to check her schedule; however, she contends 
she is a good worker and that two no call/no shows in over a six-year period of 
employment with the two no call/no shows being over two years apart is not so 
egregious as to constitute disqualifying misconduct.   

 
The Commission notes that in his decision, the referee relied upon Mason v. 

Load King Mfg. Co., 758 So. 2d 649 (Fla. 2000) for the proposition that “in 
absenteeism cases, the more attenuated the precipitating acts leading to the 
employer’s termination are from the established pattern of absenteeism, the harder 
it becomes for the employer to prove misconduct.”  Although Mason v. Load King 
Mfg. Co., supra, was issued prior to the statute’s amendment to include rule 
violations as misconduct and therefore the referee still has to address whether there 
was a rule violation and/or affirmative defenses, the referee can still consider the 
absence of a time frame in the rule and whether there was a sufficient nexus in 
addressing the affirmative defense that the policy is “fairly” enforced.   

 
The employer, on the other hand, contends the rule put the claimant on notice 

that two no call/no shows will result in termination.  The rule is in the handbook, 
and the claimant signed an acknowledgment of the receipt of the handbook.  She was 
made aware of the rule in orientation and was counseled on it.  She was given a 
counseling statement which suspended her for one week for a no call/no show in 
accordance with the attendance policy and warned another no call/no show would 
result in termination.  In addition, the claimant acknowledged she was aware of the 
rule.  Nevertheless, she had a second no call/no show.  The employer contends the 
claimant was at fault both days for failing to check the schedule and admitted that, 
on the second no call/no show, she did not check her schedule until five days after it 
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was posted.  The employer contends no call/no shows place a heavy burden on the 
store, and the workers who report for their scheduled shifts.  The employer contends 
no call/no shows hinder the employer from being able to find a substitute to cover the 
employee’s shift prior to the beginning of the shift, can hinder the employer from 
providing services and operating at the level they expect, and can result in losses to 
the store. 

 
In determining whether the claimant met the burden of demonstrating the 

employer’s rule was not fairly and consistently enforced, the referee must address 
the evidence entered as well as other evidence developed in any supplemental 
hearing and balance the culpability of the claimant with the nature and purpose of 
the rule on the other.  The referee should consider, in addition to the points cited 
above, such issues as to the methods by which the claimant could have checked her 
schedule, and the ease of doing so; other factors that the claimant gives to explain 
why she made the mistake, and the context thereof; the employer’s testimony as to 
the impact on their operations for no call/no show absences generally, and 
specifically, how this claimant’s absences impacted store operations or claimant’s 
coworkers.  The referee should consider other evidence that appears to bear on these 
issues.  The referee should then make appropriate findings, and reach a conclusion 
as to where the balance falls on these specific facts.   

 
 The decision of the appeals referee is vacated and the case is remanded for the 
referee to address the applicability of subparagraph (e) and the affirmative defenses 
therein. 
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
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