STATE OF FLORIDA
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

In the matter of:

Claimant/Appellee
R.A.A.C. Order No. 13-06898
VS.
Referee Decision No. 13-56076U
Employer/Appellant

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

I.

Introduction

This cause comes before the Commission for disposition of the employer’s
appeal pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision
which held the claimant not disqualified from receipt of benefits.

Pursuant to the appeal filed in this case, the Reemployment Assistance
Appeals Commission has conducted a complete review of the evidentiary hearing
record and decision of the appeals referee. See §443.151(4)(c), Fla. Stat. By law, the
Commission’s review is limited to those matters that were presented to the referee
and are contained in the official record.

The issue before the Commission is whether the claimant was discharged by

the employer for misconduct connected with work as provided in Section 443.101(1),
Florida Statutes.

I1.
The Proceedings Below

The referee’s findings of fact recite as follows:

In August 2004, the claimant was hired to work for the [County]
School Board, as a full-time teacher. The employer’s standards of
conduct informed the employees that the school board may dismiss
an employee for actions which brought the school system into
disrepute for non-compliance with the employer’s policies or state
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laws. The standards of conduct informed the employees that it
was their obligation to make reasonable efforts to protect the
students from conditions harmful to learning and/or to the
student’s mental and/or physical health and/or safety. The
employees were not to intentionally expose a student to
unnecessary embarrassment or disparagement. The claimant
received the employer’s policy and standards of conduct, at the
time of hire. In 2002, the claimant received training for safe crisis
management holds. The claimant received training again in 2006.
The employees were required to be recertified in safe crisis
management holds each year. The claimant had requested to be
recertified and he was told that only the ESE Behavioral Health
Assistants would be recertified. Throughout the claimant’s
employment, he was required to break up fights. When the
claimant broke up fights, he had to hold the students back, or hold
them apart. The claimant was not recertified when he was
breaking up fights and he was not discharged for holding the
students.

On April 3, 2013, the claimant took his students outside on the
field. There were several students on the field. The students were
sixth, seventh, and eighth graders. The claimant was with his
students about 50 yards away from a student that was in time out.
The student was in the middle of the field in time out and he was
sitting with his butt on the back of a chair with his feet in the seat.
The ESE Behavioral Health Assistant was on the outside of the
fence and she was assigned to work one on one with the student.
The student was yelling at the other children, “You're gay and
your dad is gay.” The student continued yelling and cursing. The
claimant’s students were disrupted by the student in time out.
The claimant asked the ESE Behavioral Health Assistant if
everything was okay and she responded, “Yes.” The student in
time out continued cursing, “Fuck you, fuck this. Hey, your dad is
gay.” The claimant told the student in time out, “Hey, you're
supposed to be sitting in the chair.” The student in time out got
out of the chair and kicked it two to three feet away. The student
in time out then picked up the chair and sat down. One minute
later, the student in time out was yelling, “fuck you” to the
students in his class. The claimant testified that the coach of the
student in time out was at least a football field’s length away from
the student in time out. The claimant walked toward the student
in time out and he asked the ESE Behavioral Health Assistant if
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everything was okay. The ESE Behavioral Health Assistant said
something to the student in time out. The student in time out got
up and threw the chair 25 feet. The claimant tried to radio the
student’s coach and got no response. The claimant tried to radio
the office and got no response. The student picked up his coach’s
gradebook and threw it into the air. The student rapidly walked
off toward the gym. The claimant yelled out at the student’s coach
and pointed at the student. The claimant told the other coach
what happened and the claimant went to gather his class. The
claimant sent his group of students to the sidewalk and the other
coach was still gathering his students. The claimant was walking
backwards and the student approached the claimant asking,
“Coach, you like MF, don’t you?” The student had MF on his arm,
written in black marker and it is a symbol for Shaggy from Scooby
Doo. The claimant told the student, “I'm going to tell you exactly
what I told you yesterday, I'm not going to cheer for MF.” (The
student told the claimant and the other coach the previous school
day, that he knew about the cars in the area that had spray paint.)
The student asked the claimant, “You like it, don’t you?” The
claimant told the student, “No.” The student was walking fast and
getting farther away from the ESE Behavioral Health Assistant.
The student told the claimant, “Come on, I hate this fucking
school. I hate every teacher in it.” The claimant told the student,
“You may hate this school, but you can’t use that language.” The
student kept using profanity. Halfway down the sidewalk, the
claimant told the student, “I need you to stop using profanity.”
The student told the claimant, “Fuck this, fuck you.” When the
student got to the door, he slammed his left hand on the gym door
and he snatched the right side of the door open with his right
hand. When the door opened, the claimant saw 50 to 70 kids
sitting on the floor in the hall. The claimant put his left hand on
the student’s lower left forearm that was by his hip and the
claimant’s right arm was across the student’s right arm across the
student’s chest and the claimant’s right hand was on the student’s
left shoulder. The student’s right hand was on his chest. The
student told the claimant, “What the fuck can you do.” The
claimant told the student, “You don’t know what I can do.” The
claimant pulled the student away from the door, by taking two
steps back, to keep the student from going into the crowded hall
with the other students. The student was struggling against the
claimant and he almost fell. The claimant prevented the student
from falling. The claimant turned the student around and held
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him against the railing by the portable building. The claimant got
the student to calm down after a few seconds. Once the student
calmed down, the claimant told the student to go stand by the
wall. The claimant did not want the student to be embarrassed by
the other students that were approaching. The student’s coach
came up and the claimant was telling the other coach what had
happened. The claimant left the student with his coach. The
claimant did not see a scratch on the student and the student’s
neck was not red. The assistant superintendant questioned the
claimant about the incident because the student complained about
the claimant holding him. The claimant gave the assistant
superintendant his statement.

On April 3, 2013, the claimant was suspended, pending
investigation. The claimant was charged with child abuse,
aggravated assault and child abuse without great harm. When the
claimant found out that there was a warrant for his arrest, the
claimant turned himself into the police department. The claimant
was incarcerated for five days. The claimant went before the judge
on June 4, 2013. The claimant pled not guilty, and he was not
convicted. On May 17, 2013, the claimant was discharged because
the assistant superintendant believed that the claimant violated
the employer’s standards of conduct when he restrained the
student.

Based upon the above findings, the referee held the claimant was discharged
for reasons other than misconduct connected with work. Upon review of the record
and the arguments on appeal, the Commission concludes the referee’s findings are,
with one exception noted below, supported by competent and substantial evidence
and therefore accepted as modified.
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Based on these findings, the referee concluded, after a lengthy explanation of
her analysis, that the employer failed to demonstrate disqualifying misconduct
under any of the subparagraphs in Section 443.036 (30), Florida Statutes. Section
443.036(30), Florida Statutes, states that misconduct connected with work,
“irrespective of whether the misconduct occurs at the workplace or during working
hours, includes, but is not limited to, the following, which may not be construed in
pari materia with each other”:

(a) Conduct demonstrating a conscious disregard of an
employer's interests and found to be a deliberate violation or
disregard of the reasonable standards of behavior which the
employer expects of his or her employee.

(b) Carelessness or negligence to a degree or recurrence that
manifests culpability or wrongful intent, or shows an intentional
and substantial disregard of the employer's interests or of the
employee's duties and obligations to his or her employer.

(¢) Chronic absenteeism or tardiness in deliberate violation of a
known policy of the employer or one or more unapproved absences
following a written reprimand or warning relating to more than
one unapproved absence.

(d) A willful and deliberate violation of a standard or regulation
of this state by an employee of an employer licensed or certified by
this state, which violation would cause the employer to be
sanctioned or have its license or certification suspended by this
state.

(e) A violation of an employer's rule, unless the claimant can
demonstrate that:
1. He or she did not know, and could not reasonably
know, of the rule's requirements;
2. The rule is not lawful or not reasonably related to
the job environment and performance; or
3. The rule is not fairly or consistently enforced.

The record reflects the employer discharged the claimant for allegedly
violating the employer’s policy when he restrained a student. The employer argues
that the claimant verbally threatened a student and held him utilizing an improper
chokehold resulting in minor injuries to the student. The claimant testified during
the hearing that he did not verbally threaten the student. The claimant’s testimony
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reflects he held the student in a safe restraint procedure he was taught previously in
order to safeguard that student as well as other students from the student’s
behavior. The claimant denied causing any injury to the student. The referee
resolved material conflicts in evidence in favor of the claimant and concluded the
claimant was discharged for reasons other than misconduct.

I11.
Issues on Appeal

On appeal to the Commission, the employer makes three primary arguments.
First, the employer contends that the referee’s conclusions are not supported by
competent, substantial evidence. Second, the employer contends that the claimant’s
conduct constituted misconduct under the reemployment assistance law. Third, the
employer contends that the claimant should be disqualified for violating a criminal
law.

IV.
Analysis

A. The referee’s findings, with one exception, are supported by
competent substantial evidence and must be accepted.

On appeal to the Commission, the employer alleges the referee improperly
1gnored its evidence and arguments in favor of the testimony and other evidence of
the claimant. The employer argues the referee’s credibility determination was
erroneous because it was based on evidence not in the record. Specifically, the
referee stated in her conclusions that the employer’s witness was in high-heeled
shoes and was far enough behind the claimant and the student that she could not
have understood what was said. While the employer is correct that the record
contains no evidence that the employer’s witness was wearing high heeled shoes on
the date of the incident, the claimant was consistent in testifying that the employer’s
witness was ten to 15 feet from him and the student during the incident in question.
The referee’s statement that the employer’s witness wore high heeled shoes
amounted only to harmless error.
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The referee also found that, when the claimant broke up fights, he had to hold
the students back, or hold them apart and that the claimant was not recertified
when he was breaking up fights and that he was not discharged for holding the
students. The employer argues on appeal that there is no evidence in the record that
the claimant previously “restrained” students. While the claimant did not testify
directly that he “restrained” students, he did affirm that he had previously touched a
student to physically move the student away. The referee could reasonably define
the claimant’s action as “restraining” a student.

It is the responsibility of the appeals referee to judge the credibility of the
witnesses and to resolve conflicts in evidence, including testimonial evidence. A
referee is considered to abuse his or her discretion in resolving conflicts in evidence
if the party found to be more credible presented inconsistent or conflicting
testimony. See Evans v. Unemployment Appeals Commission, 42 So. 3d 931 (Fla. 5th
DCA 2010). The record does not show the claimant presented inconsistent or
conflicting testimony. The Commission cannot substitute its judgment for that of
the referee in matters of conflict resolution. Accordingly, with the one exception
noted above, the referee’s findings are sustained.

B. Based on the findings, the employer failed to establish
misconduct under Section 443.036 (30), Florida Statutes.

On appeal, the employer argues that the claimant should be disqualified for
his “physically aggressive conduct and threatening statements.” The employer cites
cases such as Anderson v. Florida Unemployment Appeals Commission, 517 So. 2d
754 (Fla. 2d DCA 1987); General Asphalt Co., Inc. v. Harris, 563 So. 2d 803 (Fla. 3d
DCA 1990); and Davis v. Unemployment Appeals Commission, 425 So. 2d 198 (Fla.
5th DCA 1983) to argue that, since the student did not provoke or strike the first
blow, the claimant’s alleged attack of the student was not justified and is
misconduct. Based upon the accepted evidence, however, the claimant did not fight
or attack the student, but instead restrained the student in a safe method previously
taught to him. Since the claimant in the instant case was attempting to restrain the
student in an effort to safeguard the student and others, the above-cited cases are
inapplicable. Thus, the employer’s arguments fail because they rely on a view of the
facts different from those found by the referee. On review by the Commission, we
are not empowered to “reweigh the evidence” to adopt a different view of the facts
than the referee, where the referee’s findings are supported by competent,
substantial evidence. See Studor Incorporated v. Duren, 635 So. 2d 141 (Fla. 2d
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DCA 1994) and Wall v. Unemployment Appeals Commission, 682 So. 2d 1187 (Fla.
4th DCA 1996). While there is no doubt that the testimony and other evidence
presented by the employer would have been sufficient, if believed, to establish
misconduct, the referee’s rejection of this evidence in her findings largely precludes
the arguments raised by the employer on this issue.

The accepted facts in the instant case are more similar to Daniels v.
Unemployment Appeals Commission, 531 So. 2d 1047 (Fla. 2d DCA 1988). In
Daniels, the claimant was assisting an elderly patient using a commode when she
saw another patient wandering unescorted in the hallway. She left the patient on
the commode and escorted the other patient back to her room. While Daniels was in
the hallway, the patient on the commode fell and injured herself. The court found
that Daniels was faced with a choice between two competing policies, one prohibiting
her from leaving her patient unattended and another requiring her to return the
other patient to her room. The court concluded that she may have exercised poor
judgment in the choice she made, but her actions did not constitute misconduct.

Similarly, in Rogers v. Unemployment Appeals Commission, 597 So. 2d 382
(Fla. 2d DCA 1992), a school teacher who left a class full of preschool children
unattended to search for a missing child was held not disqualified for benefits. The
court could find no evidence in the record that the teacher willfully violated any of
the policies of the school or intentionally disregarded the employer's interests and
found that the teacher's actions, at worst, evinced bad judgment, not misconduct. In
the instant case, the claimant was faced with the policy which required him to
safeguard and protect students and another policy prohibiting him from restraining
a student unless currently licensed to do so. Although the claimant may have
technically violated the employer’s rule when he restrained the student, the record
establishes that policy was not “fairly enforced,” since the claimant violated the rule
in an attempt to safeguard and protect the student and others and was discharged
as a result of his actions. Accordingly, the claimant’s actions cannot be considered
misconduct under subparagraph (e) of Section 443.036, Florida Statutes.

Additionally, the record does not reflect the claimant’s actions in restraining
the student demonstrated a conscious disregard of the employer’s interests or that
his actions amounted to a deliberate violation or disregard of the reasonable
standards of behavior which the employer expected of him, or that he was careless or
negligent to a degree or recurrence that manifests culpability or wrongful intent, or
that his actions showed an intentional and substantial disregard of the employer’s
interests or of his duties and obligations to the employer. The record, therefore, does
not reflect the claimant’s actions amounted to misconduct connected with work
within the meaning of subparagraphs (a) or (b) of the statute.
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C. Based on the findings, the employer failed to establish
misconduct under Section 443.101(9)(a), Florida Statutes.

On appeal, the appellant further argues the claimant should be held
disqualified from receiving benefits based on Section 443.101(9)(a), Florida Statutes,
which states:

If the Department of Economic Opportunity or the Reemployment
Assistance Appeals Commission finds that the individual was
terminated from work for violation of any criminal law, under any
jurisdiction, which was in connection with his or her work, and the
individual was convicted, or entered a plea of guilty or nolo
contendere, the individual is not entitled to reemployment
assistance benefits for up to 52 weeks, pursuant to rules adopted
by the department, and until he or she has earned income of at
least 17 times his or her weekly benefit amount. If, before an
adjudication of guilt, an admission of guilt, or a plea of nolo
contendere, the employer proves by competent substantial
evidence to the department that the arrest was due to a crime
against the employer or the employer’s business, customers, or
invitees, the individual is not entitled to reemployment assistance
benefits.

This provision allows an employer to establish disqualification by two
methods. First, the employer may demonstrate that the claimant was discharged for
an act which constituted a violation of a criminal law in connection with his work,
and that the individual has been convicted, or entered a plea of guilty or no contest.
Alternatively, the employer may prove in the appeals hearing, under the civil burden
of proof, that the claimant committed the act(s) that would constitute a crime.
Although the employer appears to contend that it need merely prove that the
claimant was arrested for such a crime, this is not the proper interpretation of the
statutory provision. The Commission has previously concluded that the statute is
properly interpreted as argued by the claimant on page 9 of the appellee’s brief, in
that proof of the act, not merely proof of the arrest, is required. See U.A.C. Order
No. 09-20222 (March 16, 2010). This interpretation is consistent with the traditional
requirement of proof of culpability inherent in the disqualification provisions of the
reemployment assistance law.

While the record reflects the claimant was arrested, there is no evidence that
he was convicted, or entered a plea of guilty or nolo contendere. Further, since the
referee found the claimant’s testimony to be more credible than the employer’s
evidence, the employer failed to prove by competent substantial evidence to the
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Department that the arrest was due to a crime committed against the employer or
the employer’s business, customers, or invitees. In order to find the claimant was
discharged for misconduct under Section 443.101(9)(a), Florida Statutes, the
Commission would have to reject the referee’s credibility determination and as
stated previously, the Commission has no grounds for taking such action. The
referee’s findings are supported by competent, substantial evidence. Her conclusion
that the claimant was discharged for reasons other than misconduct connected with
work 1s in accord with the law and is affirmed.

The referee’s decision is affirmed. The claimant is not disqualified from
receipt of benefits as a result of this claim. If otherwise eligible, the claimant is
entitled to benefits.

It 1s so ordered.

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

Frank E. Brown, Chairman
Thomas D. Epsky, Member
Joseph D. Finnegan, Member
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2/21/2014 ,
the above Order was filed in the office of
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Assistance Appeals Commission, and a
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of each interested party.
By: Kady Thomas
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