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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of the employer’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held 
the claimant not disqualified from receipt of benefits and charged the employer’s 
account. 
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 The issue before the Commission is whether the claimant was discharged by 
the employer for misconduct connected with work as provided in Section 443.101(1), 
Florida Statutes. 
 
 The referee’s findings of fact state as follows:   
 

The claimant was employed as a senior game advisor from 
October 15, 2010, to April 27, 2013.  The claimant was aware of 
the employer’s policies and procedures.  Customer information 
could not be given to other individuals.  He did not receive any 
warnings or reprimands during his employment.  The claimant 
waited on a customer that traded a game system with the 
employer.  The claimant believed it was stolen from a friend of his 
that worked in the restaurant next door.  The claimant gave the  
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customer information to his friend so he could call the police.  His 
friend confronted the customer and the customer filed a complaint 
against the claimant for releasing his personal information.  The 
claimant was discharged on April 27, 2013, for violating the 
employer’s policy and releasing customer information. 

 
 Based on these findings, the referee held the claimant was discharged for 
reasons other than misconduct connected with work.  Upon review of the record and 
the arguments on appeal, the Commission concludes the referee’s decision is not 
supported by competent and substantial evidence and, therefore, is not in accord 
with the law; accordingly, it is reversed. 
 
 Section 443.036(30), Florida Statutes, states that misconduct connected with 
work, “irrespective of whether the misconduct occurs at the workplace or during 
working hours, includes, but is not limited to, the following, which may not be 
construed in pari materia with each other”: 
 

  (a)  Conduct demonstrating a conscious disregard of an 
employer's interests and found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.  
 
  (b)  Carelessness or negligence to a degree or recurrence that 
manifests culpability or wrongful intent, or shows an intentional 
and substantial disregard of the employer's interests or of the 
employee's duties and obligations to his or her employer.  
 
  (c)  Chronic absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more unapproved absences 
following a written reprimand or warning relating to more than 
one unapproved absence.  
 
  (d)  A willful and deliberate violation of a standard or regulation 
of this state by an employee of an employer licensed or certified by 
this state, which violation would cause the employer to be 
sanctioned or have its license or certification suspended by this 
state.  
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  (e)  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

1.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
2.  The rule is not lawful or not reasonably related to 
the job environment and performance; or  
3.  The rule is not fairly or consistently enforced. 

  
 The record reflects the claimant in this case acknowledged violating the 
employer’s known policy prohibiting employees from releasing personal customer 
information to outside parties.  The claimant made the conscious decision to release 
the customer’s personal information to an outside party, an acquaintance, because 
the claimant suspected the customer stole his acquaintance’s game system.  After 
the acquaintance showed up at the customer’s residence, the customer filed a 
complaint against the employer1 for the release of his personal information.  The 
claimant testified he was using his best judgment in responding to what he believed 
was a customer’s attempt to trade in stolen property to the employer.  The referee 
concluded that, while the claimant violated the employer’s policy, his actions 
constituted poor judgment and were not misconduct under the applicable law. 
 
 Subparagraph (e) of the definition of misconduct “expresses the legislative 
intent that a claimant may be disqualified from benefits where it is established he or 
she committed a ‘violation of an employer’s rule.’”  Crespo v. Florida Reemployment 
Assistance Appeals Commission, 128 So. 3d 49 (Fla. 3d DCA 2012).  Once the 
employer has shown a violation, the claimant bears the burden to establish one of 
the three defenses.  Crespo, supra; Critical Intervention Servs. v. Reemployment 
Assistance Appeals Commission, 106 So. 3d 63, 66 (Fla. 1st DCA 2013).  In this case, 
the employer established a prima facie case of misconduct within the meaning of 
subparagraph (e) upon presenting evidence the claimant violated its rule, which the 
referee acknowledged in his conclusions.  The burden of proof then shifted to the 
claimant to show the existence of one of the defenses as enumerated in 
subparagraph (e).  The claimant, who acknowledged he was aware of the policy, did 
not assert the rule was not lawful or reasonably related to the job environment or 
that the employer did not consistently enforce the rule.  Moreover, the claimant was 
aware he was violating the rule and there is no evidence or argument that the 
claimant violated the rule due to factors outside of his control.   
 
  

                       
1 The referee’s findings reflect that the customer filed a complaint against the claimant, but the 
record reflects the customer actually filed a complaint against the employer. 
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 It is well established that under the reemployment assistance law prior to 
enactment of Chapter 2011-235, Laws of Florida, an isolated instance of poor 
judgment would not typically constitute misconduct under subparagraphs (a) and (b) 
of the statutory definition.  Bagenstos v. Unemployment Appeals Commission, 927 
So. 2d 153, 157 (Fla. 4th DCA 2006); Forte v. Unemployment Appeals Commission, 
899 So. 2d 1159, 1160 (Fla. 3d DCA 2005); Smith v. Unemployment Appeals 
Commission, 891 So. 2d 650, 652 (Fla. 2d DCA 2005); McKnight v. Unemployment 
Appeals Commission, 713 So. 2d 1080, 1081 (Fla. 1st DCA 1998).  Prior to 2011, 
courts held that in some circumstances an isolated instance of failing to follow an 
employer policy or rule would constitute poor judgment rather than misconduct.  
Bagenstos, supra (employee failed to follow conflict resolution policy after he was 
provoked by customer); Anderson v. Unemployment Appeals Commission, 822 So. 2d 
563, 567-68 (Fla. 5th DCA 2002) (employee unintentionally violated county policy); 
Philemy v. Dept of H.R.S., 731 So. 2d 64, 66 (Fla. 3d DCA 1999) (negligent failure to 
comply with policy).2  However, as noted by more recent precedent, the amendment 
of the definition of misconduct in 2011 has made a violation of policy subject to 
disqualification in situations where it would not have been so prior to the 
amendment.  Alvarez v. Unemployment Appeals Commission, 121 So. 3d 69 (Fla. 3d 
DCA 2013).  The “poor judgment” doctrine is not incorporated in the new 
subparagraph (e).  If such considerations exist in (e), they do so only in the “fair 
enforcement” defense.   
 
 In applying the fair enforcement defense to negligent violations of an employer 
rule, the Commission has weighed the degree of culpability of the claimant versus 
the importance of the rule and the impact on the employer of the employee’s 
violation of it.  See R.A.A.C. Order No. 13-04567 (August 7, 2013).  However, this 
case involved a deliberate violation of the rule.  In fact, the claimant here had been 
counseled only one week previously for violation of the privacy policy.3  Given the 
facts discussed above, the Commission leaves for a later day the issue of whether its 
weighing process for negligent violations should be extended to intentional 
violations: the Commission holds that there is no basis to conclude here that the 
policy was unfairly enforced.  In the absence of a defense to an acknowledged 
violation of subparagraph (e), the referee’s conclusion cannot be sustained.   
 
                       
2 The Commission notes that typically “poor judgment” implies an unwise or mistaken choice in 
difficult or uncertain circumstances, such as those in the cited cases.  By contrast, where an 
employer directs an employee to take, or refrain from taking, a specific action in specific 
circumstances, and the employee knowingly decides without justification not to follow that 
direction, the only “judgment” the employee is exercising is the judgment to violate the employer’s 
rule.  Removing uncertainty in employee behavior is part of the reason employers adopt such 
policies. 
3 The claimant did not agree that he was “reprimanded” for his action of calling a customer for a 
gaming event, but did acknowledge that there were emails sent to him about it.   
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 The decision of the appeals referee is reversed.  The claimant is disqualified 
from receipt of benefits for the week ending April 27, 2013, the five succeeding 
weeks, and until he becomes reemployed and earns $1989.  As a result of this 
decision of the Commission, benefits received by the claimant for which the claimant 
is not entitled may be considered an overpayment subject to recovery, with the 
specific amount of the overpayment to be calculated by the Department and set forth 
in a separate overpayment determination. 
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
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