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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of an appeal of the 
decision of a reemployment assistance appeals referee pursuant to Section 
443.151(4)(c), Florida Statutes.  The referee’s decision stated that a request for 
review should specify any and all allegations of error with respect to the referee’s 
decision, and that allegations of error not specifically set forth in the request for 
review may be considered waived. 
 
 Upon appeal of an examiner’s determination, a referee schedules a hearing.  
Parties are advised prior to the hearing that the hearing is their only opportunity to 
present all of their evidence in support of their case.  The appeals referee has 
responsibility to develop the hearing record, weigh the evidence, resolve conflicts in 
the evidence, and render a decision supported by competent and substantial 
evidence.  Section 443.151(4)(b)5., Florida Statutes, provides that any part of the 
evidence may be received in written form, and all testimony of parties and witnesses 
shall be made under oath.  Irrelevant, immaterial, or unduly repetitious evidence 
shall be excluded, but all other evidence of a type commonly relied upon by 
reasonably prudent persons in the conduct of their affairs is admissible, whether or 
not such evidence would be admissible in a trial in state court.  Hearsay evidence 
may be used for the purpose of supplementing or explaining other evidence, or to 
support a finding if it would be admissible over objection in civil actions.  
Notwithstanding Section 120.57(1)(c), Florida Statutes, hearsay evidence may 
support a finding of fact if the party against whom it is offered has a reasonable 
opportunity to review such evidence prior to the hearing and the appeals referee or 
special deputy determines, after considering all relevant facts and circumstances, 
that the evidence is trustworthy and probative and that the interests of justice are 
best served by its admission into evidence.   
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 By law, the Commission’s review is limited to those matters that were 
presented to the referee and are contained in the official record.  A decision of an 
appeals referee cannot be overturned by the Commission if the referee’s material 
findings are supported by competent and substantial evidence and the decision 
comports with the legal standards established by the Florida Legislature.  The 
Commission cannot reweigh the evidence or consider additional evidence that a 
party could have reasonably been expected to present to the referee during the 
hearing.  Additionally, it is the responsibility of the appeals referee to judge the 
credibility of the witnesses and to resolve conflicts in evidence, including testimonial 
evidence.  Absent extraordinary circumstances, the Commission cannot substitute 
its judgment and overturn a referee’s conflict resolution.   
 

Having considered all arguments raised on appeal and having reviewed the 
hearing record, the Commission concludes no legal basis exists to reopen or 
supplement the record by the acceptance of any additional evidence sent to the 
Commission or to remand the case for further proceedings. 

   
The referee made the following findings of fact: 
 

The claimant worked as a firefighter for a city municipality from 
January 31, 2005 through April 18, 2013.  The claimant filed a 
lawsuit against her employer and a trial proceeded during the 
months of February [2012], and March [2012].  During the trial, on 
February 22, [2012], the claimant contacted a co-worker, a 
firefighter, and told him that a lieutenant who was to testify 
during the trial better “say the right thing while he’s on the stand 
or else things will come to light about inappropriate advances or 
sexual advances.”  The firefighter reported the claimant’s remarks 
to a supervisor, the head fire chief.  The firefighter was called to 
the witness stand during the trial and testified regarding the 
conversation he had with the claimant regarding the lieutenant 
and inappropriate sexual advances.  On April 10, 2013, the 
employer notified the claimant of its intention of termination.  On 
April 17, a predetermination hearing was held for the claimant to 
state her case to maintain her employment.  On April 18, the 
employer emailed and sent by postal mail a written decision to 
terminate the claimant’s employment.  The decision to terminate 
the claimant’s employment was made by the head fire chief and 
the employee relations director. 
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As noted above, the referee's finding that the trial occurred in February and 
March 2013 is corrected to reflect the trial occurred in February and March 2012.  
Modification of the above findings, however, does not affect the legal correctness of 
the referee’s ultimate decision. 

   
On appeal to the Commission, the claimant argues that she was discharged 

from her position in retaliation for filing a sexual harassment lawsuit against her 
former employer.  By contrast, the referee concluded the claimant was discharged 
from her employment for threatening to bring further allegations against the 
employer or its witnesses if the employer’s witnesses did not testify during her civil 
trial in a way that was favorable to the claimant.  Effectively, the referee concluded 
the claimant was discharged for witness tampering during the pendency of her civil 
proceeding.  Consequently, an evaluation of this case requires a three-step analysis:  
first, whether the employer established the claimant engaged in witness tampering; 
second, whether the alleged witness tampering, rather than claimant’s filing a 
lawsuit, was the cause of her termination; and finally, whether the claimant’s 
alleged witness tampering, if it was the cause of her termination, constitutes 
misconduct as the term is defined in section 443.036(30), Florida Statutes. 

 
Before examining whether there was competent, substantial evidence 

supporting the referee’s findings, the Commission must consider the argument 
raised by the employer below, which was not addressed by the referee, that the 
claimant was barred from arguing that she did not engage in witness tampering 
during the course of her civil trial.  Whether the claimant engaged in witness 
tampering was fully addressed by United States District Judge Marcia G. Cooke, of 
the Southern District of Florida, in that court’s March 26, 2013 “Omnibus Order 
Regarding Defendant’s Post-Trial Motions,” which was entered as an exhibit during 
the reemployment assistance appeals hearing.  See Smart v. City of Miami Beach, 
Florida, 933 F. Supp. 2d 1366 (S.D. Fla. 2013) (published version). 

   
After adducing evidence regarding the issue of witness tampering the District 

Court held “[t]he evidence overwhelmingly demonstrates that [the claimant] and her 
mother attempted to prevent and/or alter the testimony of two witnesses: [the 
firefighter] and [the lieutenant].”  Id. at 1380.  The court found as follows: 

 
The record reveals that [the claimant] attempted to intimidate 
[the lieutenant] into testifying favorably for her by threatening, 
through [the firefighter], to testify that [the lieutenant] made 
inappropriate sexual advances toward her and that he had “come 
on to her.”  Also, [the claimant] tampered with [the firefighter] 
directly.  Once [the claimant] learned that [the firefighter] was 
going to be called to testify regarding the threats made to [the 
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lieutenant], via [the firefighter], [the claimant] tried to telephone 
[the firefighter] herself during a brief recess in the trial 
proceedings.  When the break in trial concluded without having 
reached [the firefighter], [the claimant] engaged [her mother] to 
place the call to [the firefighter].  [The claimant’s mother] began 
calling [the firefighter] only 11 minutes after the [claimant] 
unsuccessfully tried to reach him. 

   
Id.  The court went on to make several findings regarding the conduct of the 
claimant’s mother, most importantly noting that the claimant’s mother informed the 
firefighter that the claimant asked her to contact him.  The court held that the “facts 
clearly demonstrate that [the claimant] and [her mother], in bad faith, sought to 
disrupt and undermine the proceedings by manipulating [the firefighter] into failing 
to appear for trial and to have [the firefighter] coerce [the lieutenant] into testifying 
favorably for the plaintiff.”  Id. at 1381. 
 

The claimant’s counsel relied upon several cases to support his argument that 
the claimant could not be collaterally estopped from arguing during her 
reemployment assistance appeals hearing that she did not engage in witness 
tampering during her civil trial against the employer.  All of the decisions cited 
within the brief supplied to the referee by the claimant’s counsel pertain to the 
application of the doctrine of collateral estoppel in proceedings held by differing 
administrative agencies.  See Glidden v. Florida Unemployment Appeals 
Commission, 917 So. 2d 1035 (Fla. 1st DCA 2006) (estoppel by judgment is 
inapplicable when the originating proceeding is before the Public Employee 
Relations Commission and the subsequent proceeding is before an unemployment 
appeals referee); Newberry v. Florida Dept. of Law Enforcement, 585 So. 2d 500 
(Fla. 3d DCA 1991) (collateral estoppel is inapplicable when the originating 
proceeding is before a hearing office appointed by a school board and the subsequent 
proceeding is before the Criminal Justice Standards and Training Commission); 
Walley v. Florida Game & Fresh Water Fish Commission, 501 So. 2d 671 (Fla. 1st 
DCA 1987) (collateral estoppel is inapplicable when the originating proceeding is 
before the Criminal Justice Standards and Training Commission and the subsequent 
proceeding is before the Career Service Commission); Florida Dept. of Health & 
Rehabilitative Serv. v. Vernon, 379 So. 2d 683 (Fla. 2d DCA 1980) (collateral estoppel 
is inapplicable when the originating proceeding is before the Unemployment Appeals 
Commission and the subsequent proceeding is before the Career Service 
Commission).  The Commission notes that the doctrine of collateral estoppel is not 
typically applied in Florida when two governmental agencies resolve the same set of 
facts for different administrative purposes.  Because this case involves the 
application of judicial collateral estoppel, rather than administrative collateral  
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estoppel, the authorities cited by the claimant’s counsel are inapplicable.  
Furthermore, the factual issue at stake, whether the claimant tampered with 
witnesses, is identical in both cases.  Therefore, the Commission finds the arguments 
supplied by the employer in support of the application of collateral estoppel to be 
more persuasive in this case.   

 
“Because the first judgment was rendered by a federal court, federal principles 

of collateral estoppel apply.”  Amador v. Florida Board of Regents, 830 So. 2d 120, 
122 (Fla. 3d DCA 2002) (citing Hochstadt v. Orange Broadcast, 588 So. 2d 51, 52 
(Fla. 3d DCA 1991)).  As explained within Mobley v. BP Oil Co., 630 So. 2d 207 (Fla. 
3d DCA 1993): 

  
1) the issue at stake is identical to the one involved in the prior 
litigation; 2) the issue has been actually litigated in the prior suit; 
3) the determination of the issue in the prior litigation was a 
critical and necessary part of the judgment in the action;1 and, 
4) the party against whom the earlier decision is asserted had a 
full and fair opportunity to litigate the issue in the earlier 
proceeding.  

 
630 So. 2d at 209.  In R.D.J. Enterprises, Inc. v. Mega Bank, 600 So. 2d 1229 (Fla. 3d 
DCA 1992) the court further explained: 
 

Any right, fact or matter in issue and directly adjudicated, where 
necessarily involved in the determination of an action before a 
competent court in which a judgment or decree has been rendered 
upon the merits is conclusively settled by the judgment therein 
and cannot again be litigated by the same parties and their 
privies, whether the claim, demand, purpose or subject matter of 
the two suits is the same or not.   

 
600 So. 2d at 1232.  While the claimant is correct that the federal district court order 
did not consider the issue of misconduct as defined in the reemployment assistance 
law, the factual findings of the federal court regarding the claimant’s witness 
tampering are binding.  

                       
1 The fact that the motion for a new trial was granted as a contingency, in case the Judge’s order 
granting judgment as a matter of law was vacated or reversed, does not diminish the legal weight of 
the portion of the order which grants a new trial based upon the claimant’s witness tampering.  
Federal Rule of Civil Procedure 50(c) requires the trial court, where a party makes a post-trial 
motion for judgment as a matter of law and a contingent motion for new trial, to rule on the 
contingent motion in the interest of judicial economy.  Thus, there is no question that the ruling on 
the contingent motion for new trial was a “critical and necessary” part of the trial court's order. 
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 The referee did not address the collateral estoppel argument.  Instead, the 
referee independently made factual findings, based on the same testimony offered at 
trial, and likewise concluded that claimant engaged in witness tampering.  We 
conclude, as did District Judge Cooke, that the record contains ample competent, 
substantial evidence to support the finding that the claimant attempted to influence 
the testimony of the employer’s employees during a trial in which the employer was 
the defendant. 
 

The claimant contended during closing argument at the appeal hearing, and 
contends in her appeal to the Commission, that the employer fired her for the 
protected activity of filing a lawsuit rather than witness tampering.  The evidence 
she offers to support this assertion, other than the mere fact that she was 
terminated after filing a lawsuit and testifying at trial, was that she was not 
terminated until over a year after her trial, and that she received positive 
performance evaluations in the interim.  Although the referee did not explicitly 
address this argument, the referee’s conclusion that she was terminated for 
misconduct necessarily rejects this contention.  Because the issue of causation was 
properly submitted to the referee, and competent, substantial evidence supports the 
referee’s findings, the Commission may only reverse if the referee’s decision is not 
“in accord with the essential requirements of the law.”  Fla. Admin. Code. R. 73B-
22.002(3).  

 
Our review shows that the referee’s decision was consistent with relevant 

precedent under Title VII.  Where parties have taken actions protected under Title 
VII, but have also engaged in clearly unprotected conduct in conjunction with the 
protected activities, courts have routinely rejected claims of retaliation.  In some 
instances, courts have held that supporting protected activities by engaging in 
unprotected activities removes the employee from the protection of Title VII’s 
anti-retaliation provision:  “under some circumstances, an employee’s conduct in 
gathering or attempting to gather evidence to support his charge may be so excessive 
and so deliberately calculated to inflict needless economic hardship on the employer 
that the employee loses the protection of [42 U.S.C. §2000e-3(a)], just as other 
legitimate civil rights activities lose the protection of [42 U.S.C. §2000e-3(a)] when 
they progress to deliberate and unlawful conduct against the employer.”  Hochstadt 
v. Worcester Foundation for Experimental Biology, 545 F.2d 222, 231-32 (1st Cir. 
1976) (citing EEOC v. Kallir, Philips, Ross, Inc., 401 F. Supp. 66 (S.D.N.Y. 1975)).   
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More commonly, courts allow the trier of fact to determine whether the 
unprotected conduct, rather than the protected conduct, motivated the employer’s 
action.  Whatley v. Metropolitan Atlanta Rapid Transit Authority, 632 F.2d 1325, 
1328-29 (5th Cir. 1980).  In such cases, where the employer has presented evidence 
that it discharged the employee for misconduct, rather than for protected activity, 
the employee must offer probative evidence of pretext to avoid judgment as a matter 
of law.  

 
The claimant did not introduce sufficiently probative evidence to establish that 

the employer’s act of discharging the claimant was on account of her having opposed, 
complained of, or sought remedies for, unlawful workplace discrimination.  See 42 
U.S.C. §2000e-3.  It is clear that the claimant engaged in a protected activity, the 
filing of a lawsuit, and that she suffered an adverse job action, her discharge.  The 
record, however, lacks proof that there was a causal connection between the two 
events.  See Pennington v. City of Huntsville, 261 F.3d 1262, 1266 (11th Cir. 2001).  
“Recently the Supreme Court announced that Title VII retaliation claims require 
proof that the desire to retaliate was the ‘but-for’ cause of the challenged 
employment action.”  Fuller v. Edward B. Stimson Co., Inc., 971 F. Supp. 2d 1146 
(S.D. Fla. 2013) (citing University of Texas Southwestern Medical Center v. Nassar, 
133 S. Ct. 2517 (2013)).   

 
In this case, the claimant did not offer sufficient evidence of pretext to support 

a finding in its favor, much less to compel the referee to reject the employer’s stated 
grounds.  The filing of a civil rights lawsuit, or initiation of the preliminary steps of 
such an action, does not insulate an employee from the logical repercussions of 
inappropriate conduct at the workplace, towards their employer or towards their 
co-workers.  No reasonable inference can be made that the claimant’s engagement in 
a protected activity was the “but-for” causation of her termination.  To the contrary, 
the record indicates that but-for the claimant’s witness tampering the employer 
would have retained her services.  The fact that the employer waited until the 
District Court rendered a decision on the claimant’s actions during the trial before 
taking an adverse job action does not show pretext.  Similarly, the fact that the 
employer evaluated the claimant’s job performance during that time solely on her job 
performance, without penalizing her for the witness tampering the employer 
believed she engaged in, only demonstrates prudence on the part of the employer, 
rather than malice.  This evidence supports, rather than undermines, the employer’s 
contentions, because if the employer had wanted to retaliate against the claimant for 
filing a lawsuit and testifying in it, the employer did not need to wait over a year  
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after the trial to do so.  With the issue of whether the claimant engaged in witness 
tampering properly submitted to the trial judge, the employer was entirely 
reasonable in waiting until the District Court had rendered a decision before 
determining whether claimant had engaged in misconduct during the trial and 
taking disciplinary action accordingly. 

 
The Eighth Circuit Court of Appeals addressed a similar scenario in Brown v. 

City of Jacksonville, 711 F.3d 883 (8th Cir. 2013).  The employer in that case 
discharged the plaintiff after she engaged in a protected activity, the filing of a 
complaint with the Equal Employment Opportunity Commission.  The court found 
that the plaintiff inappropriately pressured two employees to provide confidential 
information about the investigation.  711 F.3d at 893-94.  The court affirmed 
summary judgment in the employer’s favor on the claimant’s retaliation claim 
noting: 

 
Title VII is a shield to protect employees from retaliation for 
exercising their right to challenge discriminatory treatment by 
filing EEOC complaints and charges.  It is not a cudgel to be 
wielded by underperforming and unprofessional employees to 
prevent justified, non-discriminatory employment termination. 

   
Id.  Ultimately, the referee’s decision reflects he too did not believe the claimant was 
discharged for engaging in a protected activity. 

 
Finally, the Commission addresses the issue of whether the claimant’s witness 

tampering constitutes misconduct under the reemployment assistance law.  The 
referee correctly determined that the claimant’s conduct constituted misconduct 
within the meaning of subparagraph (a) of the statutory definition of misconduct, as 
conduct “demonstrating conscious disregard of an employer’s interest” and as a 
“deliberate violation or disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.”  The Commission notes that while the 
claimant’s actions during the federal civil trial were not actions “at the workplace or 
during work hours,” the 2011 version of the reemployment assistance law, applicable 
to this case, does not require misconduct to occur on the job.  

  
The Commission notes that the claimant had representation during the 

appeals hearing.  Section 443.041(2)(a), Florida Statutes, provides that a 
representative for any individual claiming benefits in any proceeding before the 
Department of Economic Opportunity shall not receive a fee for such services unless 
the amount of the fee is approved by the Department.  The issue of whether the 
claimant’s representative was charging the claimant a fee for his representation  
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during the appeals hearing was not addressed by the appeals referee.  Therefore, the 
claimant’s representative is not entitled to any fees for his representation of the 
claimant before the Office of Appeals until such time as he requests such a fee from 
the appeals referee and said fee request is approved by the appeals referee. 

   
 The referee's decision is affirmed.  The claimant is disqualified from receipt of 
benefits.  The claimant has been overpaid $550 in benefits.  
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member 
 

This is to certify that on  
12/23/2013 , 

the above Order was filed in the office of the 
Clerk of the Reemployment Assistance 
Appeals Commission, and a copy mailed to 
the last known address of each interested 
party. 
By: Kady Thomas 

 Deputy Clerk 


















