
STATE OF FLORIDA 
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
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vs.  
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Employer/Appellant 

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of the employer’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held 
the claimant not disqualified from receipt of benefits.  
  
 That portion of the referee’s decision addressing the nonappearance issue is 
supported by the record and in accord with the law and, therefore, shall not be 
disturbed. 
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 The issue before the Commission is whether the claimant voluntarily left work 
without good cause attributable to the employing unit or was discharged by the 
employer for misconduct connected with work within the meaning of Section 
443.101(1), Florida Statutes. 
 
 The referee’s pertinent findings of fact state as follows:   

 
The claimant worked as a medical supervisor from [June] 1998 
until February 14, 2013, for the employer, the fire rescue division 
of a county government.  The claimant was accused of engaging in 
inappropriate texting and sexual activity on county property while 
on duty.  The claimant received assurances that if she cooperated 
with the investigation into the matter that she would be  
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disciplined but not discharged.  The claimant cooperated with the 
investigation.  The claimant’s sexual conduct with co-workers was 
reported in both print and broadcast media on February 13, 2013.  
The employer discharged the claimant for sexual activity with 
co-workers the very next day.   

 
 Based on these findings, the referee found the claimant was discharged for 
reasons other than misconduct connected with work.  Upon review of the record and 
the arguments on appeal, the Commission concludes the referee’s factual findings 
are supported by competent and substantial evidence and are therefore approved.  
The issues in this appeal concern several of the conclusions reached by the referee in 
his decision, including his ultimate conclusion that the employer did not prove that 
the claimant engaged in misconduct within the meaning of the reemployment 
assistance law. 
 
 When the issue before the appeals referee relates to the claimant’s separation 
from employment, the employer bears the initial burden of proving either the 
claimant was discharged for misconduct connected with the work or the claimant 
voluntarily quit, in which case the burden shifts to the claimant to show good cause 
for the quitting.  See Lewis v. Lakeland Health Care Ctr., Inc., 685 So. 2d 876, 878 
(Fla. 2d DCA 1996).  The proof necessary to carry this burden must consist of 
competent, substantial evidence.  See Tallahassee Housing Authority v. 
Unemployment Appeals Commission, 483 So. 2d 413 (Fla. 1986); De Groot v. 
Sheffield, 95 So. 2d 912 (Fla. 1957).   
 

Section 443.036(30), Florida Statutes, states that misconduct connected with 
work, “irrespective of whether the misconduct occurs at the workplace or during 
working hours, includes, but is not limited to, the following, which may not be 
construed in pari materia with each other”: 
 

  (a)  Conduct demonstrating a conscious disregard of an 
employer's interests and found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.  
 
  (b)  Carelessness or negligence to a degree or recurrence that 
manifests culpability or wrongful intent, or shows an intentional 
and substantial disregard of the employer's interests or of the 
employee's duties and obligations to his or her employer.  
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  (c)  Chronic absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more unapproved absences 
following a written reprimand or warning relating to more than 
one unapproved absence.  
 
  (d)  A willful and deliberate violation of a standard or regulation 
of this state by an employee of an employer licensed or certified by 
this state, which violation would cause the employer to be 
sanctioned or have its license or certification suspended by this 
state.  
   
  (e)  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

1.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
2.  The rule is not lawful or not reasonably related to 
the job environment and performance; or  
3.  The rule is not fairly or consistently enforced. 

  
On appeal, the employer contends that the claimant was discharged for having 

ongoing consensual and inappropriate texting and sexual relationships with a peer 
employee and supervisory employees while on duty and/or county property in 
purported violation of the following county policies:  

 
County Employee Handbook 
 
a. Introduction 
 

i. Employees of [the] County, as providers of public 
service and in order to inspire confidence and trust are 
expected to commit to the highest standards of personal 
integrity, honesty and competence. 

 
ii. The County’s employees, as representatives of  

responsible government must act at all times to merit 
the public confidence. 
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b. 10.15 Disciplinary Policies and Procedures  
 

i. An employee may be disciplined up to termination for  
 acts of misconduct such as:   

 
13.  Engaging in disorderly or immoral conduct (including, 

but not limited to, violent, threatening, and/or offensive 
behavior, or use of abusive, offensive or profane 
language) while on duty or while on County property. 

 
16. Vending or soliciting, or conducting personal business 

during working time or in any work areas of the 
County. 

 
19.  Deliberately or carelessly misusing, destroying, 

damaging or losing any County property or property of 
any employee, including use of County property for 
non-work related personal benefit or gain. 

 
27.  Performing any act which would place the County in a 

position of public disrepute. 
 
The employer’s only witness, the Employee Relations Manager, lacked 

firsthand knowledge of the grounds for the claimant’s discharge.  As a result, the 
referee concluded that the employer failed to offer competent witness testimony “that 
the claimant violated any policy or work rule” or as to the “reason for the claimant’s 
discharge.”  The employer contends on appeal to the Commission that these 
conclusions were erroneous.  To the extent the referee concluded the employer offered 
no competent evidence as to these issues, the referee’s conclusions were clearly 
erroneous.  The referee accepted into evidence a two-page document titled “Additional 
Information,” which stated the claimant was being terminated for violation of certain 
County rules by virtue of her consensual sexual activity and related texting with 
coworkers and supervisors.  The document was signed by the claimant and relevant 
officials of the employer.1  Additionally, the employer provided a report of 
investigation by its equal opportunity officer, summarizing her findings with regard 
to the investigation she conducted into an allegation of sexual misconduct by the 
claimant and others.  Of particular significance, the report’s findings were based 
                       
1 The documentary evidence, properly admitted by the referee in Exhibit 1, pages 12-13, was not 
hearsay in toto, and to the extent it contained hearsay, it was admissible under several hearsay 
exceptions including the business record and public record exceptions of the Florida Evidence Code, 
Sections 90.803(6)&(8), Florida Statutes, and the “residual” exception of Section 443.151(4)(b)5.c.(I)-
(II), Florida Statutes.   
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heavily on the claimant’s admissions during the interviews with the equal 
opportunity officer, which the claimant did not dispute during the appeals hearing.  
This report was also admissible under multiple hearsay exceptions.  Although the 
employer did not specifically request the report to be admitted into evidence, the 
Commission has held on numerous occasions that it is the responsibility of the referee 
in proceedings with pro se parties to ensure that the record is fully developed.  The 
employer’s representative’s testimony and closing comments made clear that the 
report was the substantive evidence the employer relied on in making the decision to 
discharge the claimant.  Thus, contrary to the referee’s conclusions, the employer 
placed sufficient competent and substantial evidence in the record to support its 
position that the claimant was discharged for violation of the employer policies as 
outlined in the termination document. 

 
The employer’s witness at the appeals hearing testified the claimant was 

discharged because she violated Policy 10.15(13) by engaging in disorderly or immoral 
conduct.  When asked who made the judgment that the policy was violated, he 
answered that the Fire Chief made that judgment.  When asked if any other 
subsection of the policy was violated, the witness answered, “no.”  Accordingly, while 
the employer’s documentary evidence identified other rules the claimant allegedly 
violated, the Commission will limit its review to this rule.  Because the claimant was 
discharged for allegedly violating an employer rule, we first examine whether the 
employer established that the claimant should be disqualified under subparagraph (e) 
of the definition of misconduct. 

 
Subparagraph (e) “expresses the legislative intent that a claimant may be 

disqualified from benefits where it is established he or she committed a ‘violation of 
an employer’s rule.’”  Crespo v. Florida Reemployment Assistance Appeals 
Commission, 128 So. 3d 49 (Fla. 3rd DCA 2012).  Once the employer has shown a 
violation, the claimant bears the burden to establish one of the three defenses.  
Crespo, supra; Critical Intervention Servs. v. Reemployment Assistance Appeals 
Commission, 106 So. 3d 63, 66 (Fla. 1st DCA 2013).   

 
In this case, the employer’s rule at issue was somewhat vague.  It prohibited 

“engaging in disorderly or immoral conduct (including, but not limited to, violent, 
threatening and/or offensive behavior . . .) while on duty or while on County 
property.”  The employer is entitled to interpret its rules and policies, and so long as 
the employer’s interpretation of the rule is reasonable, and the employer establishes 
that the claimant violated the rule as reasonably interpreted, the employer has 
established a prima facie violation under subparagraph (e).  The employer has met 
that requirement here.  The Commission, therefore, rejects that portion of the 
referee’s rationale seemingly holding the employer did not establish that the  
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claimant’s conduct could fall within the prohibitions set forth in the employer’s 
policies.  Because the referee erroneously concluded that the county had not 
established a prima facie case under subparagraph (e), the Commission will review 
the factual findings and the record evidence to determine whether any of the defenses 
would be applicable.   

 
Since the employer established a prima facie case, the burden of proof shifted to 

the claimant to show the existence of one of the defenses enumerated in 
subparagraph (e).  The first defense requires that the claimant demonstrate that “he 
or she did not know, and could not reasonably know, of the rule's requirements.”  
While this defense is often applied to a situation where a claimant has not been given 
adequate notice of the existence of a rule that governs her conduct, we conclude it 
applies with equal force to a situation where, due to vague or ambiguous terms, an 
employee did not know, nor could she reasonably be expected to know, that a known 
rule would apply to specific conduct.  Thus, the fact that an employer may reasonably 
interpret its rule in a particular manner does not resolve the issue of whether a 
claimant could reasonably be expected to know that the rule prohibited certain 
conduct.  In such cases, the Commission reviews the rule, in the context of any other 
guidance given or prior discipline administered by the employer of which the 
claimant should be aware, to determine whether the employee could reasonably be 
expected to understand that the behavior at issue would be a violation of the rule.  In 
this case, we find instructive the decision in Jones v. City of Hialeah, 294 So. 2d 686, 
688 (Fla. 3d DCA 1974).  In Jones, the city’s Personnel Board upheld the dismissal of 
two police officers who allegedly violated city rules by engaging in consensual sexual 
activity with a third person while on duty.  Although the exact text of the rules was 
not quoted in the court’s decision, the court’s characterization of the rules as 
“essentially prohibiting ‘conduct unbecoming a police officer’” guides our 
interpretation.  Id.  Accordingly, the Commission concludes that the claimant cannot 
demonstrate that she could not reasonably have known that her conduct in this 
instance would be a violation of the employer’s rule.  See Critical Intervention Servs., 
supra.   

 
The second defense requires the claimant to demonstrate that the rule “is not 

lawful or not reasonably related to the job environment and performance.”  In this 
case, the rule was applied to consensual sexual behavior and related texting between 
county employees, at least some of which occurred on County property and during 
working hours.  Such a rule is clearly “reasonably related to the job environment and 
performance.”  Further, the Commission concludes that the rule is legal.  Although 
the claimant and her coworkers were public employees and therefore enjoyed certain 
limited protections under the First Amendment, including the right to freedom of 
association, we are aware of no court that has held such conduct to be protected 
under the First Amendment while individuals were on duty.  To the contrary, courts 
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have rejected such an argument in somewhat similar circumstances.  Caruso v. City 
of Cocoa, Florida, 260 F. Supp. 2d 1191, 1205-09 (M.D. Fla. 2003).  It is highly 
unlikely that the balancing test of Pickering v. Board of Education, 391 U.S. 563 
(1968) would weigh in favor of employees who engaged in such behavior while on 
duty.  Thus, the second defense does not avail the claimant here. 

 
Finally, the claimant may show that the rule is not “fairly or consistently 

enforced” in her case.  There is no evidence that the rule was not consistently 
enforced.  Because “fair enforcement” is not defined within the statute, the 
Commission has interpreted the defense in several contexts.  Based on the arguments 
raised by the claimant, the Commission concludes it is applicable here.   

 
The claimant’s unrebutted testimony, accepted by the referee in his findings, 

was that she received multiple assurances from her direct supervisor, the Rescue 
Chief, and his supervisor, the Operations Chief, that if she cooperated with the 
employer’s investigation she would be disciplined, but not discharged.  The claimant 
fully cooperated with the equal opportunity officer who was investigating whether 
sexual harassment occurred.  The claimant relied on those assurances to her 
detriment, but was discharged anyway.  In his conclusions, the referee noted that, 
while the employer assured the claimant that she would not be discharged if she 
cooperated with its investigation, “its position miraculously reversed once the 
situation was revealed by media.”   

 
In Sullivan v. Florida Unemployment Appeals Commission, 93 So. 3d 1047, 

1050 (Fla. 1st DCA 2012), and Rodriguez v. Florida Unemployment Appeals 
Commission, 851 So. 2d 247, 249 (Fla. 3d DCA 2003), the courts concluded that 
employers’ representations to employees that resulted in predictable reliance gave 
the employees good cause to quit attributable to the employer.  In both of those cases, 
the employers made assurances to the claimants that, if they accepted severance or 
settlement agreements, they would be eligible for, or the employer would not oppose, 
unemployment benefits.  The claimants, in reliance in part on those assurances, 
entered into the agreements.  The courts held in those instances that, because of the 
representations, the employees could not be disqualified.2   

 
  

                       
2 The claimant here also gave unrebutted testimony that, after she was discharged, the employer 
encouraged her to seek unemployment and stated that it would not appear at her appeal hearing.  
Since the statements were made after her discharge and did not bring about any reliance, Sullivan 
and Rodriguez are not applicable as to these statements. 
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The Commission recognizes that the claimant’s reliance on the employer’s 
promise was less detrimental here than in Sullivan and Rodriguez.  In those cases, 
the employees were under no obligation to resign, but did so at least partially as a 
result of the employers’ representations.  It could be argued that the claimant here 
had less leeway to not cooperate with the investigation, and thus her reliance was 
more limited.  Nonetheless, the Commission agrees in this case with the 
pronouncement of the Third District in Rodriguez that “employers are to be held 
accountable for their actions and representations to employees.”  851 So. 2d at 249.  
The Commission concludes that, with respect to the reemployment assistance law, 
the employer’s decision to renege on its promise it made to the claimant during the 
investigation establishes that its rule was not fairly enforced in this situation.  The 
Commission thus concludes that misconduct has not been established under 
subparagraph (e). 

 
The Commission also considers whether the employer proved misconduct under 

subparagraph (a), which requires the employer to prove that the claimant’s actions 
were in “conscious disregard of an employer's interests and found to be a deliberate 
violation or disregard of the reasonable standards of behavior which the employer 
expects of his or her employee (emphasis added).”  This is a compound requirement, 
and while the record evidence in this case was sufficient to show that the claimant’s 
conduct was in deliberate disregard of the reasonable standards of behavior 
established by the employer’s rule, the employer must also prove that the claimant 
acted in conscious disregard of its interests. 

 
In his decision, the referee concluded “[t]he employer must have believed that 

misconduct warranting discharge was not established until the matter became public.  
The employer has therefore failed to meet its burden of proof that the claimant was 
discharged for misconduct.”  Under the unique facts of this case, the referee’s 
rationale was not erroneous.  In considering disqualification under subparagraph (a), 
it has been held on many occasions that conduct serious enough to support discharge 
will not necessarily support disqualification.  Cochran v. Unemployment Appeals 
Commission, 46 So. 3d 1195, 1198 (Fla. 1st DCA 2010); Borland v. Unemployment 
Appeals Commission, 910 So. 2d 320 (Fla. 2d DCA 2005); Cooks v. Unemployment 
Appeals Commission, 670 So. 2d 178, 180 (Fla. 4th DCA 1996).  While the employer 
may have concluded as a matter of public accountability that it needed to discharge 
the claimant, it must still establish that it did so under disqualifying circumstances.   
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An employer can establish conscious disregard of its interests in several ways.  
For the reasons already discussed, we conclude that it did not do so on the basis of a 
violation of its rule.  An employer could also establish conscious disregard by proving 
that an employee engaged in “theft of time” which could include improperly engaging 
in personal business while on paid time, or by consciously disregarding her duties.  
The employer did not contend, nor did it show under the unique facts of this case, 
that the claimant effectively committed “theft of time” by engaging in such conduct on 
duty time, or that the claimant’s conduct compromised her job performance.   

 
The facts demonstrate the claimant worked in the employer’s Fire/Rescue 

Division.  At the hearing, the employer did not put on any evidence as to the nature of 
the claimant’s job, whether she was paid hourly or was salaried, whether she worked 
duty shifts in a Fire/Rescue Station, and if so, what the shifts were and whether she 
was allowed any personal time during the shifts.  In the complete absence of such 
evidence, the Commission cannot simply assume that by engaging in sexual activities 
with coworkers on work time, she engaged in “theft of time.”  For example, many fire 
rescue departments have traditionally utilized rotating 24-hour duty shifts for 
stations, and during these shifts the personnel have some amount of personal “down-
time,” subject to the need to respond immediately in the event of an emergency call.  
In the absence of any evidence from the employer, we cannot exclude that possibility.  
Likewise, in such circumstances her conduct in violation of the rule would not 
necessarily have compromised her ability to perform her job.   

 
Moreover, even if there were sufficient evidence of “theft of time” or dereliction 

of duty, the Commission can only consider whether misconduct has been established 
for the reasons that motivated the employer to discharge the employee.  The 
Commission cannot hold an employee disqualified for misconduct for an entirely 
different reason than that offered by the employer.  Berry v. Scotty’s, Inc., 711 So. 2d 
575, 577 (Fla. 2d DCA 1998).  The Commission is also not permitted to reweigh the 
evidence by making dispositive factual findings that could have been drawn from the 
record when the referee did not do so.  Cesar v. Reemployment Assistance Appeals 
Commission, 121 So. 3d 1181, 1184-85 (Fla. 1st DCA 2013).  The absence of findings 
of theft of time or dereliction of duty, much less the complete absence of evidence of 
such conduct, and that such conduct was one of the reasons the claimant was 
terminated, precludes any determination by the Commission that the claimant can be 
disqualified under that theory.  Accordingly, the employer has not established 
misconduct under subparagraph (a). 

 
In summary, the Commission concludes that, while the referee erred in failing 

to accept the employer’s probative evidence of its reason for discharging the claimant, 
the referee properly held that misconduct was not established.   
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 The referee’s decision is affirmed. 
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
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 Deputy Clerk 
















