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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of the employer’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held 
the claimant not disqualified from receipt of benefits and charged the employer’s 
account. 
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record.   
 
 Procedural error requires this case to be remanded for further proceedings; 
accordingly, the Commission does not now address the issue of whether the claimant 
is qualified for benefits. 
 
 The referee’s findings of fact state as follows:   
 

The claimant worked for the instant employer a temporary help 
firm, as a temporary employee from August 4, 2012, through 
January 17, 2013.  It was reported that the claimant was advised 
at the time of hire of his requirement to contact the employer upon 
the conclusion of each job assignment and that failure to do so 
could result in a denial of his benefits.  It was reported by the 
employer that the claimant did not contact the employer for 
reassignment upon the conclusion of his last assignment.   
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 Based on these findings, the referee held the claimant was discharged for 
reasons other than misconduct.  Upon review of the record and the arguments on 
appeal, the Commission concludes the record was not sufficiently developed; 
consequently, the case must be remanded. 
 

Section 443.101(10)(b), Florida Statutes, provides, in pertinent part: 
 

A temporary or leased employee is deemed to have voluntarily quit 
employment and is disqualified for benefits . . . if, upon conclusion 
of his or her latest assignment, the temporary or leased employee, 
without good cause, failed to contact the temporary help or 
employee-leasing firm for reassignment, if the employer advised 
the temporary or leased employee at the time of hire and that the 
leased employee is notified also at the time of separation that he or 
she must report for reassignment upon conclusion of each 
assignment, regardless of the duration of the assignment, and that 
reemployment assistance benefits may be denied for failure to 
report.   

 
 The manager testified that the employer, a temporary staffing agency, 
reportedly provided the claimant upon hire with a “Welcome to Employment Form” 
which notified him of his duty to report back to the employer for reassignment at the 
conclusion of each assignment in accordance with Section 443.101(10)(b), Florida 
Statutes.  The form was entered in evidence but was discounted by the appeals 
referee as hearsay.  Before discounting evidence as hearsay, the referee must first 
consider whether one of the exceptions of the Florida Evidence Code applies.  The 
Commission notes that, pursuant to Section 90.803(6), Florida Statutes, certain 
employer documents that are properly authenticated may constitute business 
records and thus be admissible as an exception to the hearsay rule if they were 
prepared in the course of business, as opposed to being prepared specifically as 
evidence for a hearing.  The manager further testified that the claimant reportedly 
failed to contact the employer for reassignment at the end of his assignment as 
required by the above-referenced statute and asserted he never returned to work.   
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The claimant did not participate in the hearing, and the decision of the 
appeals referee is silent on the manager’s testimony regarding the employer’s 
record-keeping methods for documenting when employees report back for 
reassignment.  Thus, in determining whether the manager provided sufficient 
evidence that the claimant failed to report back to work, the referee is required to 
make and outline the following analysis in the decision:   

 
• Establish when the assignment ended or was scheduled to end; 
• Identify the date the claimant last worked on the assignment; 
• Identify what records the employer maintains for the purpose 

of documenting whether employees report back for 
reassignment; 

• Determine how the information is captured and stored; 
• Review and discuss the evidence specifically to identify what 

the manager saw and did not see in any record in determining 
whether the claimant reported back; 

• Identify the chain of custody for record maintenance relevant 
in identifying whether the claimant reported back for 
reassignment. 

 
The manager, as record custodian, asserted the lack of documented evidence of 

the claimant reporting back to the employer for reassignment was proof he did not 
report back.  The Commission notes that, pursuant to Section 90.803(7), Florida 
Statutes, evidence that a matter is not included in the memoranda, reports, records, 
or data compilations, in any form, of a regularly conducted activity to prove the 
nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a 
memorandum, report, record, or data compilation was regularly made and 
preserved, unless the sources of information or other circumstances show lack of 
trustworthiness, is admissible evidence as an exception to the hearsay rule, and is 
sufficient upon which to base a finding of fact.  The absence of information in this 
employer’s records, therefore, may be sufficient to establish lack of contact.  As the 
hearing officer, the referee must question witnesses as is necessary to properly 
develop the record.  See Fla. Admin. Code R. 73B-20.024(3)(b).  Accordingly, on 
remand, the referee must properly address the testimony of the employer’s witness 
that she reviewed the employer’s documentation and found no indication that the 
claimant had reported for reassignment. 
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In this case, the Commission is unable to adequately review the case without a 
clear account being established of the events that led to the claimant’s separation.  
Accordingly, the case is remanded for the referee to determine when the assignment 
ended, when the claimant stopped reporting for work, and whether the employer’s 
record maintenance is sufficiently reliable upon which to base a finding of fact as to 
whether the claimant reported back for reassignment pursuant to the requirement 
of the above-referenced statute.   

 
In order to address the foregoing issues, the referee’s decision is vacated and 

the case is remanded to the referee for further hearing and the rendition of a new 
decision.  On remand, the referee is directed to develop the record in greater detail 
and render a decision that contains accurate and specific findings of fact concerning 
the sequence of events that led to the claimant’s separation from employment and a 
proper analysis of those facts.  Any hearing convened subsequent to this order shall 
be deemed supplemental, and all evidence currently in the record shall remain in the 
record.   
 

The parties are warned that the testimony of the witnesses not subject to 
cross-examination at prior hearings due to the absence of the opposing party will 
most likely be rejected as incompetent and, as such, given no consideration if the 
witnesses are not available during subsequent hearings, if the opposing party 
appears.  See Altimeaux v. Ocean Construction, Inc., 782 So. 2d 922 (Fla. 2d DCA 
2001).  The referee shall specifically notice the parties of this fact when appropriate 
and record all attempts to telephone the parties.   
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 The decision of the appeals referee is vacated and the case is remanded for 
further proceedings. 
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
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11/5/2013 , 
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the Clerk of the Reemployment 
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copy mailed to the last known address 
of each interested party. 
By: Brandy Follmar 
 Deputy Clerk 

 
 
 
 














