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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of the employer’s appeal
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held
the claimant not disqualified from receipt of benefits.

Pursuant to the appeal filed in this case, the Reemployment Assistance
Appeals Commission has conducted a complete review of the evidentiary hearing
record and decision of the appeals referee. See §443.151(4)(c), Fla. Stat. By law, the
Commission’s review is limited to those matters that were presented to the referee
and are contained in the official record.

Procedural error requires this case to be remanded for further proceedings;
accordingly, the Commaission does not now address the issue of whether the claimant
is eligible/qualified for benefits.

The referee’s findings of fact state as follows:

The claimant began working for the employer on March 29, 2010.
The claimant last worked for the employer as an advance clinical
technician. The claimant’s job duties required that she access
patient records where she had prior authorization.

The employer believed that on February 25, 2013, the claimant
had, without proper authorization, accessed a patient’s medical
records. At no time, however, did the claimant access a patient’s
medical records without proper authorization. The claimant has
no history of this alleged conduct while she worked for the
employer. The employer discharged the claimant on March 11,
2013, for an alleged unauthorized access of patient records.
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Based on these findings, the referee held the claimant was discharged for
reasons other than misconduct connected with work. Upon review of the record and
the arguments on appeal, the Commission concludes the record was not sufficiently
developed; consequently, the case must be remanded.

Section 443.036(30), Florida Statutes, states that misconduct connected with
work, “irrespective of whether the misconduct occurs at the workplace or during
working hours, includes, but is not limited to, the following, which may not be
construed in pari materia with each other”:

(a) Conduct demonstrating a conscious disregard of an
employer's interests and found to be a deliberate violation or
disregard of the reasonable standards of behavior which the
employer expects of his or her employee.

(b) Carelessness or negligence to a degree or recurrence that
manifests culpability or wrongful intent, or shows an intentional
and substantial disregard of the employer's interests or of the
employee's duties and obligations to his or her employer.

(¢) Chronic absenteeism or tardiness in deliberate violation of a
known policy of the employer or one or more unapproved absences
following a written reprimand or warning relating to more than
one unapproved absence.

(d) A willful and deliberate violation of a standard or regulation
of this state by an employee of an employer licensed or certified by
this state, which violation would cause the employer to be
sanctioned or have its license or certification suspended by this
state.

(e) A violation of an employer's rule, unless the claimant can
demonstrate that:
1. He or she did not know, and could not reasonably
know, of the rule's requirements;
2. The rule is not lawful or not reasonably related to
the job environment and performance; or
3. The rule is not fairly or consistently enforced.



R.A.A.C. Order No. 13-06014

Page No. 3

A review of the record reflects that, although the referee’s decision properly
cites the statutory definition for misconduct as set forth in Section 443.036(30),
Florida Statutes, the decision’s conclusions of law do not properly evaluate the
evidence under all of the relevant subparagraphs of the definition of misconduct set

forth above. The referee’s conclusions of law state in pertinent part:

The record and evidence in this case show that the claimant was
discharged because the employer believed that the claimant had
access of patient records without authorization.

The courts have held that the burden of proof is on the employer to
prove, by a preponderance of competent substantial evidence that
the claimant engaged in an act, or course of conduct, in violation of
the employee's duties and obligations to the employer. That
burden has not been met in this case.

The claimant provided competent testimony that she did not
access patient records without proper authorization. The
employer, at most showed that the claimant’s user identification
was used to access records, but showed little evidence that the
claimant had, in fact, accessed patient records. Furthermore, if the
employer had showed that the claimant was the actual source of
its findings, the employer admitted that such an occurrence only
occurred once during the claimant’s tenure.

Mere inefficiency, unsatisfactory conduct, failure in good
performance as the result of inability or incapacity, inadvertence
or ordinary negligence in isolated instances, or good faith errors in
judgment or discretion are not to be deemed "misconduct" within
the meaning of the statute. Tucker v. Florida Department of
Commerce, 366 So. 2d 845 (Fla. 1st DCA 1979). Therefore, to
consider the employer’s testimony, the claimant’s action would
only amount to unsatisfactory conduct in an isolated instance,
which 1s not misconduct under the law.

As a result, the referee fails to find that the claimant performed
her job duties without authorization. Therefore, it is concluded
that the claimant was discharged, but not for misconduct
connected with work within the meaning of the law. The claimant
1s not disqualified from the receipt of benefits.
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To establish a violation under subparagraph (e), the employer must present
evidence establishing the policy/rule and evidence that the claimant violated it. The
employer is not required to establish the claimant violated the rule on more than one
occasion. If the employer establishes the claimant violated a rule/policy, the burden
shifts to the claimant to establish one of the affirmative defenses set forth in
subparagraph (e)1.-3. The claimant has the burden of showing that he/she did not
know, and could not reasonably know, of the rule’s requirements; the rule is not
lawful or not reasonably related to the job environment and performance; or the rule
1s not fairly or consistently enforced. The Commission has held that subparagraph
(e) generally requires that there be some notice to the employee of the potential
consequences for the rule violation, or that the rule violation be sufficiently severe
that the claimant would reasonably have understood that discipline including
termination might result. Proper notice is not limited to the terms of specific rule or
policy at issue. An employee can be given notice of the potential consequences of
violation of the rule in numerous ways: in a general disciplinary or other policy; by
general oral or written notice to the workforce; by specific notice of the consequences
to the employee at issue; or by prior warnings or counseling to the employee. In the
absence of prior notice or reasonable understanding of the consequences of violation
of the rule, the rule might not be fairly or consistently enforced.

No requirement of an intentional violation exists under subparagraph (e).
Whether the violation was intentional or not is a factor to be considered in
determining whether the rule was consistently or fairly enforced.

It is not to be implied that the [fact finder] must set out in detail
every fact brought out in the evidence. However, his statement of
facts should be clear and unambiguous and should be sufficiently
definite to enable the reviewing authority to test the validity
under the law of the decision resting upon those facts.

Hardy v. City of Tarpon Springs, 81 So. 2d 503, 506 (Fla. 1955).

Although the referee made findings regarding whether the claimant accessed a
patient’s medical records without authorization, the decision does not address the
employer’s nursing operations manager’s testimony that the claimant acknowledged
she may have “left her screen up where she had logged in and maybe someone else
accessed the records.” The claimant acknowledged at the hearing that she and other
employees sometimes left their computers unattended. The record reflects the
employer submitted copies of several rules/policies for the hearing, and the
documents were entered into evidence. On remand, the referee is directed to develop
the record further regarding the specific terms of any of the rules/policies the
claimant purportedly violated as well as the claimant’s specific conduct that
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allegedly violated those terms. The referee must also develop the record further in
order to determine whether the claimant’s actions may have constituted a deliberate
or negligent security breach. Additionally, the referee is directed to develop the
record further regarding whether the claimant was given notice or warning that her
failure to comply, even inadvertently, with the rules/policies in question, would
result in termination, or whether the violation(s) was so serious that claimant
should have known of the consequences. The referee is also directed to develop the
record further in order to determine whether the rules/policies in question are
consistently enforced. Such record development should include, but not be limited
to, adducing testimony regarding whether other employees have violated the
rules/policies in question and whether they were terminated. A new decision must
then be issued that reflects the evidence was properly evaluated against the
requirements of all the relevant subparagraphs of Section 443.036(30), Florida
Statutes.

Lastly, the record reflects that, although the employer’s representative was
given an opportunity to cross-examine the claimant regarding her initial testimony,
she was not given an opportunity to cross-examine the claimant after the claimant,
when addressing the employer’s documents, provided additional testimony. When
new information is added to the hearing record, the opposing party must be given
the opportunity to cross-examine the party offering the new testimony. Pursuant to
Florida Administrative Code Rule 73B-20.024(3)(b), the referee 1s responsible for
preserving a party’s right to cross-examine opposing witnesses. On remand, the
referee is directed to ensure both the claimant and the employer’s representative are
given the opportunity to question all witnesses.

The claimant 1s warned that the portion of her testimony not subject to
cross-examination at the prior hearing will most likely be rejected as incompetent
and, as such, given no consideration if she is not available during subsequent
hearings. See Altimeaux v. Ocean Construction, Inc., 782 So.2d 922 (Fla. 2d DCA
2001). The referee shall specifically notice the parties of this fact when appropriate.

In order to address the issues raised above, the referee’s decision is vacated
and the case is remanded. On remand, the referee is directed to develop the record
in greater detail and render a decision that contains accurate and specific findings of
fact concerning the events that led to the claimant’s separation from employment
and a proper analysis of those facts along with an appropriate credibility
determination made in accordance with Florida Administrative Code Rule 73B-
20.025(3)(d). Any hearing convened subsequent to this order shall be deemed
supplemental, and all evidence currently in the record shall remain in the record.
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The decision of the appeals referee is vacated and the case is remanded for
further proceedings.

It 1s so ordered.

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

Frank E. Brown, Chairman
Thomas D. Epsky, Member
Joseph D. Finnegan, Member
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