
STATE OF FLORIDA 
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 
In the matter of:  
Claimant/Appellant 

R.A.A.C. Order No. 13-05983 
vs.  
 Referee Decision No. 13-49283U 
Employer/Appellee 

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of the claimant’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s consolidated 
decision wherein the claimant was held disqualified from receipt of benefits and the 
employer’s account was noncharged. 
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 The issue before the Commission is whether the claimant was discharged by 
the employer for misconduct connected with work as provided in Section 443.101(1), 
Florida Statutes. 
 
 The referee’s findings of fact state as follows:   
 

The claimant began employment with the employer on June 17, 
2008.  She worked full time as a dietary aide.  This employer has a 
code of conduct that prohibits swearing or use of abusive language.  
Disorderly conduct during work hours or on company property is 
also prohibited.  The claimant was issued a handbook at the time 
of hire.  She was aware of these rules.  During the latter part of 
her employment, a woman came to the job site while the claimant  
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was outside on break.  The woman knew the claimant’s son’s 
father.  She confronted the claimant about the claimant’s son’s 
father.  The claimant considered it harassment and reported the 
incident to the lead cook.  The claimant did not go to human 
resources or to the director about the incident. 
 
On March 26, 2013, the claimant was working in the dining room.  
The same woman came into the dining room and confronted the 
claimant.  She was loud and called the claimant names.  The 
claimant walked away.  The woman continued carrying on in the 
dining room.  She called the claimant a “bitch.”  The claimant 
walked over and called the woman a “bitch” and told her to leave 
or she would call security.  The director of food and nutrition heard 
the commotion in the hall outside the dining room.  There were 
other employees and customers in the dining room at that time.  
The director walked in behind the line and called the claimant’s 
name.  The director told the claimant to step away three times.  
After the third time, the claimant walked away.  The claimant was 
discharged March 27, 2013, due to improper conduct in violation of 
company rules. 

 
 Based on these findings, the referee held the claimant was discharged for 
misconduct connected with work.  Upon review of the record and the arguments on 
appeal, the Commission concludes the referee’s decision is not supported by 
competent and substantial evidence and, therefore, is not in accord with the law; 
accordingly, it is reversed. 
 
 Section 443.036(30), Florida Statutes, states that misconduct connected with 
work, “irrespective of whether the misconduct occurs at the workplace or during 
working hours, includes, but is not limited to, the following, which may not be 
construed in pari materia with each other”: 
 

  (a)  Conduct demonstrating a conscious disregard of an 
employer's interests and found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.  
 
  (b)  Carelessness or negligence to a degree or recurrence that 
manifests culpability or wrongful intent, or shows an intentional 
and substantial disregard of the employer's interests or of the 
employee's duties and obligations to his or her employer.  
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  (c)  Chronic absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more unapproved absences 
following a written reprimand or warning relating to more than 
one unapproved absence.  
 
  (d)  A willful and deliberate violation of a standard or regulation 
of this state by an employee of an employer licensed or certified by 
this state, which violation would cause the employer to be 
sanctioned or have its license or certification suspended by this 
state.  
   
  (e)  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

1.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
2.  The rule is not lawful or not reasonably related to 
the job environment and performance; or  
3.  The rule is not fairly or consistently enforced. 

 
 The claimant was discharged for violation of a known rule or policy of the 
employer as a result of her conduct during a confrontation with a visitor to the 
worksite, a hospital cafeteria.  In light of the rule violation, the referee held the 
claimant disqualified under subparagraph (e) of the above statute.  The referee, 
however, did not give proper consideration to whether the employer’s rule was, in 
context, fairly enforced against the claimant.   
 

The record reflects the claimant’s conduct during the confrontation was in 
reaction to uninvited provocation.  According to the claimant’s testimony, the other 
individual is a woman who had been harassing the claimant outside of work for 
approximately three years and the final incident was the second time in two weeks 
that the individual came to the worksite to harass her.  The claimant’s testimony 
reflects the worksite confrontation occurred when the individual approached her in 
the cafeteria while she was performing her job duties, “got in [the claimant’s] face,” 
and said to the claimant “Hey, you ugly ‘blank.’”  (The claimant was not asked to 
specify the word or phrase for which she substituted the word “blank” in her 
testimony.)  She testified, however, “When she cursed me, I cursed her back,” and 
that she called the woman “bitch” after “she called me one first.”  The employer’s 
witness, who heard the commotion from the hallway and entered the cafeteria to 
observe part of the confrontation, testified the other woman was “using very abusive 
language” and that the claimant “just lost it.”  The record, therefore, reflects that the 
claimant was reacting to uninvited provocation.   
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Case law and prior orders of the Commission consistently hold that reaction to 
provocation does not constitute disqualifying misconduct under subparagraphs (a) or 
(b) of the above cited statute.  In Davis v. Unemployment Appeals Commission, 472 
So. 2d 800 (Fla. 3d DCA 1985), the claimant, a grocery store cashier, was found to 
have been discharged for reasons other than misconduct after an altercation with a 
co-worker.  In that case, the co-worker precipitated the incident by physically 
assaulting and verbally abusing the claimant without just cause.  The court found 
the claimant reacted “in hot blood” by lunging at the co-worker and issuing a 
conditional threat of violence.  The court reasoned the claimant’s bad judgment and 
inability to control herself may have justified her dismissal, but her actions were 
insufficient to deny benefits.  See also Bagenstos v. Unemployment Appeals 
Commission, 927 So. 2d 153 (Fla. 4th DCA 2006) (citing other cases and applying the 
provocation analysis to actions of a customer);  U.A.C. Order No. 12-05219 (June 29, 
2012) (holding it was not misconduct for claimant to engage in a heated discussion 
and, after being pushed, to push back because the claimant was provoked and acted 
in self-defense); and U.A.C. Order No. 12-00755 (March 28, 2012) (holding there was 
no violation of the employer’s rule prohibiting fighting on company property because 
the fight occurred off the property but noting that, even if it had occurred on the 
property, the rule would not be fairly enforced because the claimant fought only in 
self-defense after he was attacked by a co-worker).  

 
Because this precedent arose under the pre-2011 definition of misconduct and 

relates to subparagraphs (a) and (b), the question remains whether provocation 
should be considered in rule violations under subparagraph (e).  The Commission 
concludes that, in appropriate cases, provocation can be considered in determining 
whether a rule was fairly enforced in a particular case.  We further conclude that in 
light of the uninvited provocation here, the claimant should not be disqualified from 
receiving benefits.  Under these facts, the employer’s policy prohibiting swearing or 
use of other abusive language and disorderly conduct in the workplace was not fairly 
enforced against the claimant.  To be clear, the Commission is not holding that the 
employer acted unfairly by discharging the claimant, which it may have felt was 
necessary in this situation.  Instead, we conclude that disqualification from receipt 
of benefits constitutes unfair enforcement of the employer’s policy under 
subparagraph (e) of the above-cited statute.  Under the facts of this case, based on 
the unfair enforcement affirmative defense, the claimant should not be disqualified 
from receipt of benefits for her conduct in reacting to uninvited provocation in the 
heat of the moment.  
  
 We further note the record would not support a conclusion that the claimant 
was insubordinate during the confrontation.  Although the record reflects the 
employer’s witness called the claimant’s name and asked her to step away from the 
confrontation three times before the claimant actually did so, the record is devoid of 
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any evidence that the claimant heard the employer’s witness ask her to step away.  
The employer’s witness provided no testimony indicating that the claimant 
acknowledged hearing the instruction, or reacted in any way to the witness calling 
her name.  To the contrary, she testified that she thought the claimant had gotten so 
involved in the confrontation that she just “lost it.”  The claimant’s testimony 
reflects she was not even aware that the employer’s witness was present during the 
incident.  In the absence of any evidence establishing that the claimant heard and 
ignored the instruction to step away from the confrontation, the record is not 
sufficient to establish a subparagraph (a) disqualification for insubordination. 
 
 Finally, we note that although the record includes a copy of a prior written 
warning issued in 2010 for “swearing or use of other abusive language,” the warning 
reflects on its face the claimant’s written comment, “I didn’t say this.”  The 
employer’s sole witness did not issue the warning and provided no testimony 
regarding the underlying incident.  Accordingly, the record is devoid of any 
competent evidence to establish a pattern of inappropriate workplace conduct by the 
claimant. 
 
 Although the referee issued a consolidated decision that addresses both the 
claimant’s separation from employment and employer chargeability, the issues were 
docketed separately at the initial appeals level.  Accordingly, the Commission 
addresses only the separation issue in this case and leaves the referee’s charging 
decision in the separately docketed employer case, Referee Decision No. 13-48294E, 
undisturbed. 
 
 On appeal to the Commission, the representative for the claimant has neither 
set forth arguments to support the request for review nor requested approval of any 
representation fees charged to the claimant.  Under the circumstances, the 
claimant's representative is not entitled to collect a fee from the claimant for 
representation of the claimant before the Commission. 
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 The decision of the appeals referee is reversed.  If otherwise eligible, the 
claimant is entitled to benefits.   
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
 
 

This is to certify that on  
 12/02/2013 , 

the above Order was filed in the office of 
the Clerk of the Reemployment 
Assistance Appeals Commission, and a 
copy mailed to the last known address 
of each interested party. 
By:  Kady Thomas 
 Deputy Clerk 

 
















