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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of the employer’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held 
the claimant not disqualified from receipt of benefits and charged the employer’s 
account. 
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 Procedural error requires this case to be remanded for further proceedings; 
accordingly, the Commission does not now address the issue of whether the claimant 
is qualified for benefits. 
 
 The referee’s findings of fact state as follows:   
 

The claimant worked as a web developer intern for [the employer] 
ending March 25, 2013.  The claimant was advised at the time of 
hire that he was required to contact the employer at the end of his 
assignment for future work assignments.  The claimant did not 
contact the employer following the completion of his internship.  
However, the claimant was not advised that his failure to do so 
could result in the denial of benefits.  On March 7, 2013, the 
claimant received an email from the employer advising that his  
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internship hours will be exhausting in the near future.  The 
employer did not advise the claimant that his failure to contact 
them for future assignments would result in the denial of benefits.  
On March 25, 2013, the claimant was discharged at the completion 
of his internship, and not offered additional work. 
 

 Based on these findings, the referee held the claimant was discharged for 
reasons other than misconduct connected with work.  Upon review of the record and 
the arguments on appeal, the Commission concludes the record was not sufficiently 
developed; consequently, the case must be remanded. 
 

Section 443.151(4)(b)5.c., Florida Statutes, provides that hearsay evidence 
may be used for the purpose of supplementing or explaining other evidence, or to 
support a finding if it would be admissible over objection in civil actions.  
Notwithstanding Section 120.57(1)(c), Florida Statutes, hearsay evidence may 
support a finding of fact in a proceeding before an appeals referee if the party 
against whom it is offered has a reasonable opportunity to review such evidence 
prior to the hearing and the appeals referee determines, after considering all 
relevant facts and circumstances, that the evidence is trustworthy and probative and 
that the interests of justice are best served by its admission into evidence.   
 
 The referee’s conclusions of law state in pertinent part: 
 

The record shows that the claimant was discharged at the 
completion of his internship, and [he was] not offered additional 
work.  The employer that appeared [at] the hearing did not have 
[firsthand] testimony of placing the claimant on notice [that] his 
failure to contact the employer for future work assignments could 
result in the denial of benefits.  Although the claimant was 
advised that he was required to contact the employer for future 
work, he was not advised that benefits would be denied as a result 
of his failure to do so.  While the employer may have made a valid 
business decision in discharging the claimant, misconduct had not 
been established under [subparagraphs (a), (b), and/or (e) of 
Section 443.036(30), Florida Statutes].  Accordingly, the claimant 
is not disqualified from the receipt of benefits. 
 

 The referee determined that the employer’s general manager provided hearsay 
testimony regarding whether the claimant was informed at the time of hire he must 
report for reassignment upon the conclusion of each assignment and that 
reemployment assistance benefits may be denied for failure to report.  Upon review 
of the actual testimony of the general manager, it appears that the manager was 
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testifying not as to information that he had been told by someone else, but as to the 
standard business practice of the employer.  Such evidence is not hearsay.  Instead, 
it is admissible under Section 90.406, Florida Statutes, to create an inference that 
the party acted in accordance with that practice on any particular occasion.  
Although the general manager did not testify specifically that this was the practice 
of the employer, the Commission does not expect that lay witnesses will know how to 
establish the specific foundation for admission of evidence in every situation.  If a 
party offers testimony suggesting the normal practice of the organization is to act in 
a particular way in a particular situation, the referee should ask sufficient 
foundational questions to determine whether or not the organization has established 
a routine practice or procedure, and the specifics of that practice or procedure.   
 

Moreover, the employer also submitted a document for the hearing.  The 
employer’s document was entered into evidence as an exhibit.  That document is 
titled, “Notification of Unemployment,” and states, in part, “Failure to seek 
subsequent work with 24 hours upon completion of an assignment could result in 
denial of unemployment benefits.”  The document is dated September 21, 2011 and 
indicates the claimant provided an “e-signature.”  The claimant testified that, while 
he does not specifically recall electronically signing the document in question, he 
“did all the paperwork online” and “probably” electronically signed the document in 
question.  The referee’s decision fails to indicate whether the referee properly 
evaluated the employer’s document under Section 443.151(4)(b)5., Florida Statutes. 

 
The admission of evidence in the appeals hearings is within the sound 

discretion of the appeals referee.  However, in making evidentiary rulings, the 
referee must be guided by the statutory standard, as well as, when applicable, the 
Florida Evidence Code.  Under Section 443.151(4)(b)5.a:  “Any part of the evidence 
may be received in written form, . . . .”  As the statutory language implies, 
documentary evidence should be received and considered where properly admissible, 
and an absolute preference for oral testimony over probative documentary evidence 
is unjustified. 

   
On remand, the referee must develop the record further and issue a new 

decision that clearly evaluates whether the employer’s evidence is trustworthy and 
probative and the weight that should be given such evidence.  Such record 
development should include, but not necessarily be limited to, adducing testimony 
regarding the employer’s e-signature process and whether the claimant 
electronically signed the individual document in question as opposed to providing a 
single e-signature at the conclusion of multiple documents.   
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In addition to the foregoing, the record must be developed further regarding 
the type of employment relationship that existed between the claimant and the 
employer.  The referee has the duty in cases involving employers of this nature to 
ensure that the record is fully developed regarding the relationship between the 
parties and to make appropriate findings that will enable the Commission to review 
the correctness of the referee’s decision.  The Commission notes records maintained 
by the Department of Economic Opportunity suggest this employer may be a 
temporary help service.  Nevertheless, in the absence of such evidence in the record, 
the Commission cannot determine how the separation occurred.  Section 
443.101(10)(b), Florida Statutes, provides, in pertinent part: 

 
A temporary or leased employee is deemed to have voluntarily quit 
employment and is disqualified for benefits . . . if, upon conclusion 
of his or her latest assignment, the temporary or leased employee, 
without good cause, failed to contact the temporary help or 
employee-leasing firm for reassignment, if the employer advised 
the temporary or leased employee at the time of hire and that the 
leased employee is notified also at the time of separation that he or 
she must report for reassignment upon conclusion of each 
assignment, regardless of the duration of the assignment, and that 
reemployment assistance may be denied for failure to report.  For 
purposes of this section, the time of hire for a day laborer is upon 
his or her acceptance of the first assignment following completion 
of an employment application with the labor pool.  The labor pool 
as defined in s. 448.22(1) must provide notice to the temporary 
employee upon conclusion of the latest assignment that work is 
available the next business day and that the temporary employee 
must report for reassignment the next business day.  The notice 
must be given by means of a notice printed on the paycheck, 
written notice included in the pay envelope, or other written 
notification at the conclusion of the current assignment. 
 

 On remand, the referee is directed to develop the record further regarding 
whether this employer is an employee leasing company, temporary help service, or 
day labor provider.  If this employer is a leasing company, then the employer’s 
evidence contained in the current record is insufficient to establish the claimant quit 
his employment under Section 443.101(10)(b), Florida Statutes, because the 
employer has not established the claimant was notified at the time of separation 
regarding the reporting requirement and the consequences of failing to report back  
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for reassignment.  If, however, the employer is a temporary help service, then the 
employer was only required to provide notice at the time of hire, and the 
above-mentioned document may be sufficient to establish such notice.  The record 
must also be developed further regarding the date the claimant began working the 
assignment that ended on or about March 25, 2013.  
 

In order to address the issues raised above, the referee’s decision is vacated 
and the case is remanded.  On remand, the referee is directed to develop the record 
in greater detail and render a decision that contains accurate and specific findings of 
fact concerning the events that led to the claimant’s separation from employment 
and a proper analysis of those facts along with an appropriate credibility 
determination made in accordance with Florida Administrative Code Rule 73B-
20.025(3)(d).  Any hearing convened subsequent to this order shall be deemed 
supplemental, and all evidence currently in the record shall remain in the record. 

 
 The decision of the appeals referee is vacated and the case is remanded for 
further proceedings. 
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
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