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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of the claimant’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision wherein 
the claimant was held disqualified from receipt of benefits and the employer’s 
account was noncharged. 
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 The issue before the Commission is whether the claimant was discharged by 
the employer for misconduct connected with work as provided in Section 443.101(1), 
Florida Statutes. 
 
 Procedural error requires this case to be remanded for further proceedings; 
accordingly, the Commission does not now address the issue of whether the claimant 
is eligible/qualified for benefits. 
 
 The referee’s findings of fact state as follows:   
 

The claimant worked full-time for the employer, a skilled nursing 
facility, from March 10, 2011, until April 1, 2013, as a certified 
nursing assistant.  On March 28, 2013, the claimant was written 
up for insubordination towards the nurses and refusing to alter 
her run as the nurse requested.  The nurses had to call the 
Director of Nursing and administrator to address the issues with 
the claimant not wanting to perform the assignment they gave 
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her.  The claimant advised the [d]irector of [n]ursing that she was 
angry, could not control her temper and that she was trying to 
work on it.  On April 1, 2013, the claimant again became loud and 
refused her assignments with the nurses.  The Director of Nursing 
advised the claimant she was going to terminate her at which time 
the claimant advised her she wanted to resign rather than be 
discharged. 

 
 Based on these findings, the referee held the claimant was discharged for 
misconduct connected with work.  Upon review of the record and the arguments on 
appeal, the Commission concludes the referee’s decision is legally inadequate; 
consequently, the case must be remanded for further proceedings and the rendition 
of a new decision. 
 
 A review of the record reflects the claimant was discharged for allegedly being 
loud and insubordinate after receiving a prior warning for a similar past occurrence.  
The employer’s witness, the director of nursing, had no firsthand knowledge 
regarding the final incident aside from a conversation she had with the claimant in 
which the claimant apologized for her inability to control her temper.  The witness 
testified the claimant “admitted” she had been insubordinate and/or refused to do 
her assigned duty.  However, when the referee asked specifically what the claimant 
said during their conversation, the witness testified the claimant disagreed with 
what other employees had said about the incident, but told the witness she was 
under the impression she should always be able to do her permanent “run.”  This 
evidence does not amount to an admission by the claimant that she was, in fact, 
insubordinate; consequently, the evidence is insufficient to support a finding that 
the claimant “refused her assignments with the nurses” or was otherwise 
insubordinate.   
 

The Commission notes the employer submitted written statements from two 
employees involved in the incidents that occurred on March 28 and April 1, 2013, 
which led to the claimant’s discharge.  Those documents were mailed to the claimant 
prior to the hearing, discussed at the hearing, and marked as exhibits.  The authors’ 
names are redacted on the documents, and it is unclear from the face of the 
documents who wrote them.  While the employer’s desire to protect the privacy of 
alleged witnesses is understandable, generally statements or other documents that 
do not identify the identities of the persons making the assertions therein are not 
sufficient to be admitted under any of the exceptions to the hearsay rules and are 
thus not sufficient to form the basis for a factual finding.  At the hearing, however, 
one of the employer’s witnesses identified the authors, and it appeared the claimant 
knew in advance who wrote the statements. 
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The admission of evidence in an appeals hearing is within the sound discretion 
of the appeals referee.  Under Section 443.151(4)(b)5.a, Florida Statutes; “Any part of 
the evidence may be received in written form . . . .”  As the statutory language 
implies, documentary evidence should be received and considered where properly 
admissible, and an absolute preference for oral testimony over probative 
documentary evidence is unjustified.  However, documentary evidence often is, or 
contains, hearsay, and its admissibility must be properly determined. 

 
In making evidentiary rulings, the referee must be guided by the statutory 

standard in Section 443.151(4)(b)5., Florida Statutes, as well as, when applicable, 
the Florida Evidence Code.  In this case, although the referee appears to have relied 
on the written statements in making his findings of fact, he did not address the 
admissibility and competency of the documents under the hearsay rules.   

 
“Hearsay” evidence is an oral or written assertion made outside the hearing, 

which is offered into evidence to prove the truth of the matter asserted.  See §90.801, 
Fla. Stat.  Under Section 443.151(4)(b)5.c., Florida Statutes, hearsay evidence may 
be used for the purpose of supplementing or explaining other evidence, and can be 
used to support a finding of fact if the hearsay evidence falls within an exception to 
the hearsay rule and would be admissible over objection in civil actions – in other 
words, it meets one of the hearsay exceptions in Sections 90.803 and 90.804, Florida 
Statutes.  Additionally, hearsay may be admissible to support a factual finding 
under the statutory “residual” hearsay exception added in Section 
443.151(4)(b)5.c.(I)-(II), Florida Statutes, in 2011.  That provision states:  

 
Notwithstanding s.120.57(1)(c), hearsay evidence may support a 
finding of fact if: (I) The party against whom it is offered has a 
reasonable opportunity to review such evidence prior to the 
hearing; and (II) The appeals referee or special deputy 
determines, after considering all relevant facts and circumstances, 
that the evidence is trustworthy and probative and that the 
interests of justice are best served by its admission into evidence. 

 
Thus, in determining whether hearsay may be used to base a finding of fact 

pursuant to Section 443.151(4)(b)5.c., Florida Statutes, the referee is required to 
make and outline the following analysis in the decision: 

 
• Identify whether the evidence is hearsay;  
• Determine whether one of the statutory exceptions in the 

Florida Evidence Code applies; if so, and if the evidence was 
properly served on the other party, it should be admitted; 
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• If the evidence does not fall within the exceptions in the Florida 
Evidence Code, then the referee should identify whether the 
party against whom the documents are being offered had a 
reasonable opportunity to review such evidence prior to the 
hearing;  

• Review and discuss the evidence specifically to determine the 
relevancy and reliability of the evidence.  The referee must 
identify whether the hearsay evidence is trustworthy and 
probative and the interests of justice would best be served by its 
admission into evidence; 

• If the evidence meets the statutory requirements for its 
admission into evidence, an analysis must then be made 
regarding such evidence in light of any conflicting evidence that 
may have been presented by the opposing party. 

 
If the employer submits a written statement of a nontestifying witness, the 

referee must first decide whether the claimant has had a reasonable opportunity to 
review the statement/report prior to the hearing (as with all documentary or 
tangible evidence).  Under Florida Administrative Code Rule 73B-20.014(3), this 
requires 24 hours advance receipt for evidence to be admissible under the residual 
exception.  The referee must then determine whether the evidence can be 
authenticated (again, as required with any documentary or tangible evidence).  
Finally, the referee must determine whether to admit the statement/report into 
evidence for either general (admissible hearsay) or corroborative (otherwise 
inadmissible hearsay) purposes.  This does not mean the referee denies admission of 
any hearsay evidence the referee deems to be less credible than the claimant’s 
testimony.  If the referee does admit the hearsay evidence into the record, the 
referee can nonetheless find the claimant’s evidence/testimony that conflicts with, 
for example, the written statement, is more credible.   

 
The statements admitted in this case were clearly hearsay, as they were being 

offered for the truth of the matters asserted.  The referee should first consider 
whether one of the exceptions from the Florida Evidence Code applies.  The 
Commission notes that, pursuant to Section 90.803(6), Florida Statutes, witness 
statements that are properly authenticated may constitute business records and 
thus are admissible under that hearsay exception if they were prepared in the course 
of business, as opposed to being prepared specifically as evidence for a hearing.  
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The Commission again notes that when hearsay evidence is comprised of 
statements from undisclosed sources, like that propounded by the employer in this 
case, unless such error is “cured” by the claimant’s prior knowledge of the identities 
of the witnesses and the identification of the witnesses at the hearing, the reliance 
upon such evidence to disqualify a claimant for benefits constitutes a denial of due 
process since the claimant cannot subpoena and cross-examine the unidentified 
witnesses.  See U.A.C. Order No. 11-12593 (October 12, 2011). 

 
Although the author’s names were redacted from these statements prior to the 

hearing, the identification of the authors at the hearing and the claimant’s apparent 
prior knowledge of the identities of the witnesses appears to have cured any 
deficiencies under the business record exception.  On remand, the referee is directed 
to develop the record regarding whether the documents meet the statutory business 
record exception and whether the redaction of the documents was “cured” by the 
claimant’s prior knowledge of the witnesses and the employer’s identification of the 
authors at the hearing.  Alternatively, even if the documents do not constitute 
business records, they may be considered admissible under the “residual” hearsay 
exception.  The Commission notes that written statements such as these are 
precisely the type of evidence the Florida Legislature envisioned under this 
exception. 

 
In order to address the foregoing issues, the referee’s decision is vacated and 

this matter is remanded for the rendition of a new decision addressing the 
competency of the employer’s documentary evidence.  On remand, the referee is 
directed to convene a supplemental hearing to determine whether the employer’s 
evidence constitutes a business record pursuant to Section 90.803(6)(a), Florida 
Statutes, or is otherwise admissible and competent pursuant to the residual hearsay 
exception under Section 443.151(4)(b)5.c., Florida Statutes; properly evaluate the 
employer’s documentary evidence; and render a decision that contains accurate and 
specific findings regarding whether the claimant’s actions constituted misconduct 
under the statutory definition of misconduct.  If necessary, the referee’s decision 
should include an appropriate credibility determination in accordance with Florida 
Administrative Code Rule 73B-20.025.  

 
 On appeal to the Commission, the representative for the claimant has neither 
set forth arguments to support the request for review nor requested approval of any 
representation fees charged to the claimant.  Under the circumstances, the 
claimant's representative is not entitled to collect a fee from the claimant for 
representation of the claimant before the Commission. 
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 The decision of the appeals referee is vacated and the case is remanded for 
further proceedings. 
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
 

This is to certify that on  
10/7/2013 , 

the above Order was filed in the office of 
the Clerk of the Reemployment 
Assistance Appeals Commission, and a 
copy mailed to the last known address 
of each interested party. 
By: Kady Thomas 
 Deputy Clerk 

 
 
















