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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of the employer’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held 
the claimant not disqualified from receipt of benefits.   
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record. 
 
 The issue before the Commission is whether the claimant was discharged by 
the employer for misconduct connected with work as provided in Section 443.101(1), 
Florida Statutes. 
 
 The referee’s findings of fact state as follows:   
 

The claimant was hired as an unloader by [the employer] on 
February 3, 2011.  The claimant was aware the employer was a 
[drug-free] workplace and he may be selected for random drug 
tests.  On March 25, 2013, the claimant was required to submit to 
a random drug test.  The claimant remained at the facility for over 
five hours and was unable to produce a urine specimen for the test.  
The document provided to the employer regarding the results 
stated the claimant had a shy bladder and was unable to produce a 
specimen.  On March 26, 2013, the human resource manager 
contacted the claimant and afforded him the opportunity to 
provide documentation to support any medical condition which 
would have caused the claimant to be unable to provide a 
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specimen.  The claimant faxed over a document from a walk-in 
clinic but the document had no explanation for the claimant’s 
failure to produce the specimen.  The human resource manager 
again contacted the claimant and obtained the fax number for the 
claimant location.  He faxed a copy of a document for the doctor to 
sign and select the reason for the claimant’s failure to provide a 
specimen.  The document was faxed back with a doctor’s signature 
on the document along with a selection of the claimant having a 
medical condition which may have resulted in the claimant being 
unable to produce a urine specimen.  However, the human 
resource manager noticed the signatures on the documents were 
not the same.  He contacted the facility and was told the claimant 
had not been to their location.  On March 28, 2013, the human 
resource manager told the claimant he was discharged for failure 
to submit to a random drug test by failing to provide a specimen 
for the drug test.   
 

 Based on these findings, the referee held the claimant was discharged for 
reasons other than misconduct connected with work.  Upon review of the record and 
the arguments on appeal, the Commission concludes the referee’s decision is not 
supported by competent and substantial evidence and, therefore, is not in accord 
with the law; accordingly, it is reversed. 
 
 Section 443.036(30), Florida Statutes, states that misconduct connected with 
work, “irrespective of whether the misconduct occurs at the workplace or during 
working hours, includes, but is not limited to, the following, which may not be 
construed in pari materia with each other”: 
 

  (a)  Conduct demonstrating a conscious disregard of an 
employer's interests and found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.  
 
  (b)  Carelessness or negligence to a degree or recurrence that 
manifests culpability or wrongful intent, or shows an intentional 
and substantial disregard of the employer's interests or of the 
employee's duties and obligations to his or her employer.  
 
  (c)  Chronic absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more unapproved absences 
following a written reprimand or warning relating to more than 
one unapproved absence.  
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  (d)  A willful and deliberate violation of a standard or regulation 
of this state by an employee of an employer licensed or certified by 
this state, which violation would cause the employer to be 
sanctioned or have its license or certification suspended by this 
state.  
   
  (e)  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

1.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
2.  The rule is not lawful or not reasonably related to 
the job environment and performance; or  
3.  The rule is not fairly or consistently enforced. 

 
When a claimant’s separation results from an employer’s decision to discharge 

the worker, the burden of proving misconduct rests with the employer.  See Lewis v. 
Unemployment Appeals Commission, 498 So. 2d 608 (Fla. 5th DCA 1986).  Section 
90.604, Florida Statutes, sets out the general requirement that a witness must have 
personal knowledge regarding the subject matter of his or her testimony.  In this 
case, the employer’s witness testified he discharged the claimant for failing to 
produce a urine specimen during a random drug test pursuant to company policy.  
The claimant failed to appear at the hearing.  The only evidence supporting the shy 
bladder defense was documentation submitted by the employer, identifying the 
alleged reason for the claimant’s failure to produce a sample, which was 
inadmissible hearsay.   

 
Hearsay evidence may be used for the purpose of supplementing or explaining 

other evidence, or to support a finding if it would be admissible over objection in civil 
actions.  Notwithstanding Section 120.57(1)(c), Florida Statutes, hearsay evidence 
may support a finding of fact under the residual exception if (1) the party against 
whom it is offered has a reasonable opportunity to review such evidence prior to the 
hearing and (2) the appeals referee or special deputy determines, after considering 
all relevant facts and circumstances, that the evidence is trustworthy and probative 
and that the interests of justice are best served by its admission into evidence.  In 
this case, only three documents in the record discuss claimant’s failure to provide a 
sample.  First, the collection form, apparently filled out by a technician at the testing 
facility, contains a hearsay-within-hearsay statement by the claimant that he was 
unable to give a sample.  The second document, a letter from the testing laboratory’s 
medical review officer requesting a medical opinion substantiating claimant’s “shy 
bladder” claim, merely recapitulated the claimant’s hearsay-within-hearsay 
statement at the facility.  The third and crucial document, a form letter ostensibly 
completed by a doctor claimant saw indicating that claimant had a medical reason 
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for his failure to give a sample, was questioned by the employer.  This document was 
apparently sent by some third party to the laboratory, and from them to the 
employer.  No one present at the hearing could vouch for the bona fide nature of the 
signature on the document; to the contrary, the employer challenged its validity.  
The referee held, incorrectly, that the employer’s testimony that the medical 
provider denied claimant had visited them was hearsay; to the contrary, it was not 
hearsay to the extent it was offered for the limited purpose of questioning the 
validity of the execution of the form document, rather than for the purpose of 
proving claimant had not seen that physician. 

 
Prior to being accepted as evidence in a hearing, any documentary or other 

tangible item must be authenticated.  As stated in Section 90.901, Florida Statutes, 
authentication requires “evidence sufficient to support a finding that the matter in 
question is what its proponent claims.”  This requirement is not onerous – it merely 
requires that someone with personal knowledge testify as to what the document is 
and how the document was prepared, received, or was retained as a record, etc.  
Authentication cannot be performed by a person who contests the validity of the 
document. 

   
However, even if the testimony of the employer’s witness that the document 

was received from the testing laboratory was sufficient to authenticate it, it was not 
sufficient to establish its admissibility.  The completed form letter does not fall 
within any of the hearsay exceptions in the Florida Evidence Code.  Furthermore, 
because its validity is in doubt, it is inadequate to be admitted under the residual 
exception as it lacks trustworthiness. 

 
For these reasons, the completed form was not admissible to show the 

claimant had a legitimate medical reason not to give a sample.  Because the 
laboratory’s testing protocol required medical verification and no admissible 
verification was provided, the claimant’s “shy bladder” justification was 
unsubstantiated.  Without proper medical verification to establish that the claimant 
was unable to provide a urine sample, the record established only that he violated 
the employer’s policy requiring employees to submit to random drug testing by 
failing, without good cause, to provide a sample.   
 

Subparagraph (e) of the statutory definition of misconduct as set forth above 
provides that a violation of an employer’s rule, by law, is misconduct unless the 
claimant can demonstrate at least one of three enumerated exceptions applies.  
When, as here, an employer establishes prima facie evidence of misconduct, the 
burden shifts to the employee to come forward with proof of the propriety of that  
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conduct.  Alterman Transport Lines, Inc. v. Unemployment Appeals Comm., 410 So. 
2d 568 (Fla. 1st DCA 1982).  See also Sheriff of Monroe County v. Unemployment 
Appeals Comm., 490 So. 2d 961 (Fla. 3d DCA 1986).  In this case, the claimant did 
not appear at the hearing and was, therefore, unable to justify his actions by 
demonstrating the existence of any of the exceptions to Section 443.036(30)(e), 
Florida Statutes.  Additionally, he did not rebut the employer’s prima facie case of 
misconduct under subparagraph (a).  Under the circumstances, the referee’s 
conclusion that the claimant was not guilty of misconduct must be reversed.  The 
claimant is disqualified from receipt of benefits. 
 
 The decision of the appeals referee is reversed.  The claimant is disqualified 
from receipt of benefits for the week ending March 30, 2013, the five succeeding 
weeks, and until he becomes reemployed and earns $4,216.  As a result of this 
decision of the Commission, benefits received by the claimant for which the claimant 
is not entitled may be considered an overpayment subject to recovery, with the 
specific amount of the overpayment to be calculated by the Department and set forth 
in a separate overpayment determination.   
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
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10/7/2013 , 
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the Clerk of the Reemployment 
Assistance Appeals Commission, and a 
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By: Kady Thomas 
 Deputy Clerk 

 
 
 
















