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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

I. 
Introduction 

 
This case comes before the Commission for disposition of an appeal of the 

decision of a reemployment assistance appeals referee pursuant to Section 
443.151(4)(c), Florida Statutes.  The referee’s decision stated that a request for 
review should specify any and all allegations of error with respect to the referee’s 
decision, and that allegations of error not specifically set forth in the request for 
review may be considered waived. 
 
 By law, the Commission’s review is limited to those matters that were 
presented to the referee and are contained in the official record.  A decision of an 
appeals referee cannot be overturned by the Commission if the referee’s material 
findings are supported by competent and substantial evidence and the decision 
comports with the legal standards established by the Florida Legislature.  The 
Commission cannot reweigh the evidence or consider additional evidence that a 
party could have reasonably been expected to present to the referee during the 
hearing.  Additionally, it is the responsibility of the appeals referee to judge the 
credibility of the witnesses and to resolve conflicts in evidence, including testimonial 
evidence.  Absent extraordinary circumstances, the Commission cannot substitute 
its judgment and overturn a referee’s conflict resolution.   
 

The parties were advised prior to the hearing that the hearing was their only 
opportunity to present all of their evidence in support of their case to the referee.  
Having considered all arguments raised on appeal and having reviewed the hearing  
record, the Commission concludes that no legal basis exists to reopen or supplement 
the record by the acceptance of any additional evidence sent to the Commission or to 
remand the case for further proceedings.   
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II. 
The Decision Below 

 
The referee made detailed findings of fact based on the evidence offered at the 

hearing.  The findings recount numerous instances during the claimant’s 
employment in which either the claimant’s supervisor or a co-worker made 
comments of a sexual nature to the claimant, or made sexually suggestive gestures.  
The referee found that in May 2012, the behavior escalated.  The claimant’s 
supervisor threw candy down the front of the claimant’s shirt and said, “Score!”, 
while the co-worker began sexually propositioning the claimant multiple times per 
week, which advances the claimant rejected.  The referee further found as follows: 

 
On June 8, 2012, the claimant looked through the employee 
handbook and noticed that she could go to human resources with a 
sexual harassment complaint.  The claimant reported to the 
human resources coordinator and explained that she had been 
harassed by a co-worker and her supervisor and that it had been 
going on for a long time.  The claimant expressed that she did not 
report any previous incidents as she feared losing her job and 
retaliation from her co-workers.  The human resources manager 
asked the claimant for a statement describing the incidents and [a] 
list of witnesses who were aware of the harassment.  The claimant 
told the human resources manager that she was unsure of how she 
wanted to proceed and asked that the human resources manager 
say nothing at that time.  The human resources manager and the 
claimant agreed that the claimant would think about her course of 
action and report to the human resources manager on Monday, 
June 11, 2012.  On the morning of June 11, 2012, the claimant told 
the human resources manager that she did not wish to file a 
sexual harassment charge.  Later that day, the claimant told the 
human resources manager that she was going to consult with a 
lawyer about her rights.  The human resources manager informed 
the claimant that the president of the company would have to be 
informed of the situation.  The claimant agreed and stated that 
she would return to work and mind her own business as long as 
there were no further instances of harassment or retaliation 
resultant from reporting the issue.  The human resources manager 
told the president that allegations of harassment had been made 
by a female employee against the two male employees in question 
but did not mention the name of the claimant or that the 
harassment was sexual in nature.  The president called the two 
employees into his office and told them that a complaint of 
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harassment had been made and that any harassment must stop 
immediately and that any future harassment would result in 
termination of employment.  On June 12, 2012, the claimant gave 
a letter of resignation to the human resources manager effective 
immediately.  When the president was made aware of the details 
of the allegations, the two male employees in question were 
terminated. 

 
On review of the record, the Commission concludes that the referee’s findings 

of fact are supported by competent, substantial evidence and an appropriate 
credibility determination, and thus must be affirmed.   

 
Based on these findings of fact, the referee made the following material 

conclusions: 
 

The claimant’s unrebutted testimony established that her 
co-worker’s actions were certainly unacceptable and created a 
hostile and uncomfortable work environment.  And while the 
claimant may have feared retaliation or losing her job as result of 
reporting the conduct of her co-workers, by not doing so she did not 
provide the employer an opportunity to address and resolve her 
concerns.  The human resource manager did not take immediate 
action in reporting the claimant’s allegations at the request of the 
claimant.  Additionally the claimant informed the human resource 
manager that she wished to attempt to continue work as long as 
no further instances occurred.  At that point, the human resource 
manager made the president aware of the issue as much as she 
could without exposing the claimant’s identity.  The claimant did 
not provide the employer an opportunity to remedy her concerns in 
the attempt to preserve her employment.  Therefore, it cannot be 
determined that the claimant left her employment with good cause 
attributable to the employing unit.  Accordingly, the claimant is 
disqualified for the receipt of benefits. 
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III. 
Issues on Appeal 

 
On appeal to the Commission, the claimant makes three major arguments 

worthy of discussion.  First, she contends that the referee applied an erroneous legal 
standard for good cause by concluding that the claimant failed to preserve her 
employment.  Second, the claimant contends that under the facts of the case, the 
employer had adequate notice and opportunity to cure the harassment, but failed to 
do so.  Third, the claimant contends that the referee erroneously handled certain 
evidentiary issues which prevented the claimant from introducing additional 
probative evidence.  We address each of these issues in turn. 

 
 

IV. 
Analysis 

 
The claimant’s initial argument on appeal to the Commission is that the 

referee erred in concluding that she did not leave her employment with “good cause 
attributable to the employer” because he concluded that the claimant quit prior to 
allowing the employer an opportunity to remedy her concerns.  Thus, the referee 
concluded the claimant failed to attempt to preserve her employment.  The claimant 
contends that the referee erred in applying a requirement that the claimant attempt 
to resolve her concerns before resigning.    

 
It is well-established that “whenever feasible, an individual is expected to 

expend reasonable efforts to preserve his employment.”  Glenn v. Unemployment 
Appeals Commission, 516 So. 2d 88, 89 (Fla. 3d DCA 1987).  The standard has been 
applied in numerous cases where an employee failed to utilize an internal grievance 
or other procedure to resolve the issues affecting his or her employment, or to 
attempt to resolve workplace concerns by further discussion with his employer.  
Morales v. Unemployment Appeals Commission, 43 So. 3d 157, 158 (Fla. 3d DCA 
2010); Lawnco Servs., Inc. v. Unemployment Appeals Commission, 946 So. 2d 586 
(Fla. 4th DCA 2006); Klesh v. Unemployment Appeals Commission, 441 So. 2d 1126 
(Fla. 1st DCA 1983).  However, a claimant is not required to exhaust a procedure in 
circumstances where it would be futile to do so.  Schenk v. Unemployment Appeals 
Commission, 868 So. 2d 1239, 1241 (Fla. 4th DCA 2004); Grossman v. Jewish 
Community Center, 704 So. 2d 714, 717 (Fla. 4th DCA 1998). 

 
 This doctrine has been applied to hostile environment cases, including those 
involving sexual harassment, by both the courts and the Commission.  In Rivera v. 
Unemployment Appeals Commission, 99 So. 3d 505 (Fla. 3d DCA 2011), the court’s 
analysis included the issue of preservation of employment.  The Court concluded 
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that, when the employer advised her that it was not taking any further action on her 
harassment complaint because it could not corroborate her assertions, the claimant 
had appropriately attempted to preserve her employment before quitting.  Likewise, 
the Commission has applied this test in cases.  See R.A.A.C. Order No. 13-06892 
(December 3, 2013); U.A.C. Order No. 12-01947 (March 23, 2012); U.A.C. No. 
10-08280 (September 3, 2010).    
 
 In other cases, the court or Commission has considered the issues of whether 
the claimant brought the allegations of harassment to the employer’s attention, and 
gave the employer an adequate opportunity to address them, to be part of the initial 
showing of good cause.  For example, in Craven v. Unemployment Appeals 
Commission, 55 So. 3d 650, 653 (Fla. 1st DCA 2011), the court accepted the principle 
that a claimant’s failure to provide sufficient opportunity for the employer to address 
harassment could be grounds for disqualification, while remanding the case for 
additional fact-finding as to that issue.  In Brown v. Unemployment Appeals 
Commission, 633 So. 2d 36 (Fla. 5th DCA 1994) (en banc), the claimant’s refusal to 
cooperate in an investigation of her complaints, along with her refusal to return to 
work after the employer had arranged a transfer away from the alleged harasser, 
meant she had not established good cause attributable to the employer.  In Yaeger v. 
Unemployment Appeals Commission, 786 So. 2d 48 (Fla. 3d DCA 2001), the court 
held that the claimant had established good cause when she had formally 
complained to the employer and it had finished its investigation without indicating 
it was taking any further action.   
  

The requirement of attempting to address harassment with the employer is 
also consistent with Title VII and Florida Civil Rights Act analysis.  Under those 
laws, in cases where the harassment is conducted by a co-worker or other non-
supervisory individual, the employee must prove negligence on the part of the 
employer.  Vance v. Ball State University, 133 S.Ct. 2434 (2013).  In other words, the 
employer is liable for permitting a hostile environment if “the employer knew or 
should have known of the offensive conduct, but failed to take prompt remedial 
action.”  Henson v. City of Dundee, 682 F.2d 897, 905 (11th Cir. 1982).  In cases 
involving environmental harassment by supervisors that does not result in a 
tangible employment action, an employer may avoid liability if it has adopted a 
properly communicated policy prohibiting sexual harassment and a procedure for 
reporting such conduct, and an employee fails to take advantage of the opportunity 
to report harassing behavior by a supervisor.  See generally Faragher v. City of Boca 
Raton, 524 U.S. 775 (1998) and Burlington Industries, Inc. v. Ellerth, 524 U.S. 742 
(1998).   
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Regardless of which analysis is used, Florida courts have uniformly held that 
the issue of whether a claimant brought the harassment to the attention of the 
employer and gave the employer a reasonable opportunity to engage in remedial 
action must be considered in determining whether a claimant who resigned from 
employment is qualified for benefits.  Thus, the referee correctly applied Florida law 
on this issue. 
 
 The claimant’s second argument that we address is whether the referee erred 
in concluding the claimant did not give the employer an adequate opportunity to 
correct the harassment.  The claimant appears to be making two alternative points.  
First, she appears to contend that the employer had notice of the harassment many 
months before she actually went to the human resources manager because her 
supervisor, who was one of the individuals who harassed her, was also a designated 
individual to whom she could report harassment.  Second, she contends that the 
employer had adequate time after she complained to the human resources manager, 
but failed to take appropriate steps in compliance with its policy. 
 
 As to the first contention regarding notice, the claimant appears to rely on the 
complaint procedure outlined in the employer’s sexual harassment policy. [Ex. E, p. 
3].  The relevant portion of the policy states:  
 

All employees are urged to report any behavior in the workplace 
that they feel constitutes harassment.  If you feel this situation 
exists currently or has existed in the past, please contact your 
supervisor.  You may also contact J. P., President, or the HR 
Administrator [address and phone omitted].1   

 
The claimant contends that, because her supervisor was one of the harassers, 

and was present on occasions when her co-worker harassed her, “no reporting by 
[the claimant] should have even been necessary, as [her] superior was already well-
aware of the harassment.”  [Appellant’s Request for Review (“RFR”) at p. 3].  The 
Commission is aware of no court which has held that the mere fact that one of the 
multiple individuals to whom an employee may direct a claim of harassment is, 
himself, an alleged harasser, constitutes notice under a sexual harassment policy.  
The claimant cites no case support for this proposition.   
 

                       
1 We note that the reporting structure in the employer's policy is a fairly common design. 
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 In its guidance2 issued after the Faragher and Ellerth decisions, the EEOC 
addressed the importance of an employer providing multiple potential avenues of 
reporting alleged harassment precisely because an employee’s direct supervisor 
might be the harasser.  See Guidance at §V.1.C. “Effective Complaint Process.”  As 
the EEOC logically noted, if an employer’s policy requires an individual to report to 
her direct supervisor without any alternative reporting options, the policy will not 
provide an effective remedy in cases where the supervisor is the harasser.  Since 
Faragher and Ellerth were cases involving harassment by supervisors, it strains 
logic to suggest that an employer has notice of supervisory harassment merely 
because the supervisor is one of the individuals to whom an employee may report.  If 
this were the law, surely the Supreme Court and the EEOC would have so stated, 
particularly in Faragher when the Supreme Court discussed the insufficiency of the 
city’s policy because it did not advise the plaintiff that she could bypass her 
supervisor in the complaint process.  524 U.S. at 808.   
 
 In Madray v. Publix Supermarkets, Inc., 208 F.3d 1290 (11th Cir. 2001), the 
claimant was harassed by her store manager.  The employer’s harassment policy 
advised employees to report incidents of harassment to the store manager, the 
district manager (the store manager’s supervisor) or the human resources office.  In 
that case, the plaintiff did not contend that the mere fact that her store manager 
was a harasser automatically gave notice to the company, but the Commission has 
little doubt that, if this were the law, the Eleventh Circuit would have addressed it.  
Indeed, based on Madray, Judge Zloch of the Southern District rejected the same 
argument that the claimant here makes.  Scott v. Publix Supermarkets, Inc., 2008 
U.S. Dist. LEXIS 57799 (S.D. Fla. July 28, 2008).  The facts found by the referee in 
this case demonstrate that the claimant had no difficulty in determining, after she 
reviewed the policy, to whom she should report the harassment.  Thus, we reject the 
claimant’s contention that the employer should be charged with notice before the 
claimant went to human resources. 

 
The claimant’s alternative argument fails because it relies on a view of the 

facts contrary to those found by the referee or to those testified to by the employer’s 
witnesses, who were deemed more credible by the referee.  For example, while the 
claimant testified that she did not ask the human resources manager on Friday, 
June 8, not to discuss her complaint with anyone for the time being, the manager 
testified that she did.  This is just one of several material facts on which the 
witnesses disagreed.   

 

                       
2 Enforcement Guidance on Vicarious Employer Liability for Unlawful Harassment by Supervisors, 
No. 915.002 (June 18, 1999) (hereinafter “Guidance”), available at 
http://www.eeoc.gov/policy/docs/harassment.html. 
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The closest case to the argument the claimant makes herein is Yaeger, supra, 
in which the court held that the claimant had given the employer a reasonable 
opportunity to address her complaints when she stopped working only three days 
after filing a formal complaint with the employer, and resigned a week after filing 
the complaint.  Yaeger, however is materially distinguishable from the facts of this 
case.  In Yaeger, the claimant had informally brought the issue to the attention of 
the boss’ son-in-law, who was in charge of the location in the boss’ absence, several 
months before her formal complaint.  Further, the employer had already completed 
its investigation by the time of the claimant’s resignation without any indication 
that it had taken, or would take, any further preventative action.  Indeed, despite 
the fact that Yaeger had filed a formal complaint, the employer had not even 
confirmed to the claimant that it was undertaking an investigation.  Most 
significantly, Yaeger did not request the employer to wait while she considered 
whether she would proceed, did not subsequently advise the employer that she did 
not want to file a complaint, and/or give only limited permission for the human 
resources manager to report the concerns confidentiality.   

 
The facts of this case demonstrate that the human resources manager 

attempted to advise the claimant and comply with her wishes to the extent practical.  
While it is true that an employer may be required to investigate serious allegations 
of harassment even if an employee does not wish to pursue a complaint, it is also 
true that an employer should give consideration to an employee’s wishes as to how to 
proceed to the extent feasible.  See Guidance at §V.1.C. “Confidentiality”; See also 
Torres v. Pisano, 116 F.3d 625, 638-39 (2d Cir. 1997).  Contrary to the claimant’s 
assertions that the employer was required under its policy to “launch an immediate 
investigation” (RFR at 3), the employer’s policy stated that it would take 
“appropriate action immediately.”  The referee’s findings reflect that the human 
resources manager handled the complaint appropriately and reasonably under 
recognized best practices, which include taking into account a complaining 
employee’s wishes, and there was nothing unreasonable about asking the claimant 
(who was upset at the time of the initial interview) to take the weekend to think 
about how she wanted to proceed and to provide a description of the events and to 
identify witnesses, which would facilitate an investigation.  When the human 
resources manager concluded that some report needed to be made to the president, 
she took practical steps to protect the identity of the claimant, as the claimant 
requested.  Ironically, when the claimant resigned and the human resources 
manager was free to report the specifics of the allegation to the president, the 
individuals involved were immediately fired.  The referee’s findings make it  
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abundantly clear that the delay in addressing the harassment was due to the 
claimant’s own choices in how to proceed, and while these initial choices were 
understandable, her abrupt decision to resign after talking to a lawyer without 
giving the employer a full opportunity to address the work environment was 
unreasonable.3 

 
Finally, the claimant makes a series of arguments regarding the referee’s 

handling of evidence.  She contends that the referee erred in admitting the first two 
pages of the employer’s sexual harassment policy; in admitting the employer’s 
proffered sworn statements; and in “improperly rephrase[ing] questions by the 
claimant’s counsel of his own initiative, without witnesses voicing confusion over 
objection, resulting in material evidence being unjustly excluded.”  [RFR at 5].   

 
The Commission finds no merit in the first assertion.  The employer’s sexual 

harassment policy was clearly relevant in this case and it was not necessary for the 
employer to raise specific issues as to each of the various provisions for the document 
to be admitted into evidence in its entirety.  However, by the time the entire exhibit 
was offered, the claimant’s lawyer had already opened the door by inquiring of the 
claimant about issues such as monitoring and training, which were contained on one 
of the contested pages.  Furthermore, the claimant had been asked whether she 
reviewed the policy in cross-examination by the employer and admitted that she had 
an opportunity to review the document at hiring.  Accordingly, the objection was 
without merit. 

 

                       
3 The claimant makes other contentions on appeal regarding the employer's alleged failure to follow 
its own policy, including its alleged failure to monitor, and provide training.  These arguments fail 
to take into account the testimony of the employer's witnesses regarding these issues.  Both the 
human resources manager and the president testified that the office was laid out in an open 
environment with managers walking through daily.  Further, although the human resources 
manager acknowledged that no general training had been provided during the claimant's 
employment, she provided unrebutted testimony that the policy was discussed with employees 
during orientation.  The claimant’s arguments on these and other issues with respect to the policy 
overstate the actual language of the policy.  We note, however, that the controlling factor is not 
whether the employer strictly complied with the specific language of the policy, but whether the 
employer exercised reasonable care in “correcting promptly any sexually harassing behavior.”  
Faragher, 524 U.S. at 807.  Indeed, the Faragher defense does not always require an employer to 
even have such a policy.  Id.   
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As to the second assertion, the evidentiary standard of the reemployment 
assistance law after the 2011 amendments permits a party to introduce unsworn 
witness statements under the “residual” hearsay exception.4  However, the 
Commission has held that, where the identity of the author of the statements is 
redacted, the statements may not be relied upon for a material finding of fact unless 
it is established that the other party was aware of the identity of the declarant(s) 
prior to the hearing.  R.A.A.C. Order No. 13-05485 (October 7, 2013).  Additionally, 
the introduction of an excerpt of a statement is generally not warranted unless the 
opposing party has had an opportunity to review the statement in its entirety.  To 
the extent the receipt of the documents into evidence was in error, however, it was 
harmless.  It appears the primary purpose of the introduction of the sworn 
statements was to contend that the claimant was a willing participant in the 
sexually-charged conversation in the office and the referee made no such findings.  
To the contrary, the referee concluded that the claimant’s testimony that she did not 
welcome this behavior was “un-rebutted,” which would not have been the case had 
the referee accepted the documents as probative.   

 
We also find no error in the referee’s conduct of the examination. 

Reemployment assistance appeals hearings do not rigidly follow the traditional 
adversarial model of litigation utilized in courts and other administrative 
proceedings.  Under federal and state law, the referee is charged with the 
responsibility of developing the record, which includes the primary responsibility for 
adducing the relevant testimony.  While our review on appeal is hampered by the 
failure of the claimant to identify specific questions rather than a general time 
citation to CDs she received (which are not the method of storage in the 
Department’s records), we find no instances where the claimant was materially 
deprived of the opportunity to present relevant evidence.  To the extent the claimant 
is referring to the instances where the referee rephrased the claimant’s counsel’s 
questions to J. P., we conclude the referee acted within his discretion to develop the 
record and control the proceedings.   

 
In summary, our review reflects that the referee’s findings were supported by 

competent, substantial evidence and his conclusions were in accordance with the 
law.  Accordingly, we affirm the referee’s decision. 

                       
4 Chapter 2011-235, Laws of Florida, amended Section 443.151(4)(b)5.c., Florida Statutes, by adding 
subparts (I)-(II).  This provision now states that “[n]otwithstanding s. 120.57(1)(c), hearsay evidence 
may support a finding of fact if:  (I) The party against whom it is offered has a reasonable 
opportunity to review such evidence prior to the hearing; and (II) The appeals referee or special 
deputy determines, after considering all relevant facts and circumstances, that the evidence is 
trustworthy and probative and that the interests of justice are best served by its admission into 
evidence.”  
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 The Commission notes that the claimant’s Notice of Appeal was filed by a 
representative for the claimant.  Section 443.041, Florida Statutes, provides that a 
representative for any individual claiming benefits in any proceeding before the 
Commission shall not receive a fee for such services unless the amount of the fee is 
approved by the Commission.  The claimant’s representative shall provide the 
amount, if any, the claimant has agreed to pay for services, the hourly rate charged 
or other method used to compute the proposed fee, and the nature and extent of the 
services rendered, not later than fifteen (15) days from the date of this Order. 

 
 The referee's decision is affirmed.        
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member 
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 Deputy Clerk 
















