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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

This case comes before the Commission for disposition of the employer’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held 
the claimant not disqualified from receipt of benefits and charged the employer’s 
account. 
 
 Pursuant to the appeal filed in this case, the Reemployment Assistance 
Appeals Commission has conducted a complete review of the evidentiary hearing 
record and decision of the appeals referee.  See §443.151(4)(c), Fla. Stat.  By law, the 
Commission’s review is limited to those matters that were presented to the referee 
and are contained in the official record.  
 
 The issues before the Commission are whether the claimant was discharged by 
the employer for misconduct connected with work as provided in Section 443.101(1), 
Florida Statutes, and whether the employer’s record is eligible for relief of benefit 
charges in connection with this claim as provided in Section 443.131(3), Florida 
Statutes. 
 
 The referee made the following findings of fact:   
 

The claimant worked as a certified nursing assistant for the 
employer a nursing home beginning May 18, 2010.  The employer 
is governed by the Florida Agency for Health Care Administration 
for background screenings which requires all employees to have a 
level two background check.  The employees must past the level 
two screening in order to remain employed or actively working for 
the employer.  On or about March 1, 2013, the claimant underwent 
a background screening.  On March 12, 2013, the claimant was 
informed by [the human resources representative and 
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administrator] that she did not pass the level two screening.  The 
claimant was not aware of anything in her background or the 
reason her background was found to be unsatisfactory.  
Subsequently, the claimant was discharged by the employer 
March 12, 2013, because she failed to meet the employer’s criteria 
for a satisfactory background check. 
 

Based on these findings, the referee held the claimant was discharged for 
reasons other than misconduct connected with work and that the employer’s account 
was chargeable.  Upon review of the record and the arguments on appeal, the 
Commission concludes the referee’s decision concerning the issue of separation is 
supported by competent, substantial evidence and is a correct application of the law.  
Regarding the issue of charging, the Commission concludes the referee’s decision is 
not supported by competent, substantial evidence and is not in accord with the law; 
accordingly, that portion of the decision is reversed. 
 
 The record reflects the employer is a skilled nursing facility.  Pursuant to 
Section 400.512, Florida Statutes, skilled nursing facility personnel are subject to 
level two background screening by the Agency for Healthcare Administration 
(AHCA) as required under Chapter 435 and Section 408.809, Florida Statutes.  
Chapter 435, Florida Statutes, imposes strict screening requirements on nursing 
facilities and other similar agencies, such as home healthcare agencies, for the 
purpose of ensuring the safety and care of patients who are often elderly and 
Chapter 408 outlines the qualifications for licensing of certain Health Care Workers 
allowed by the state to work in certain facilities listed under Chapter 435.  Thus, a 
skilled nursing home facility or other similar agencies may be required to terminate 
an employee who has been deemed ineligible by AHCA after conducting a 
background check.  Although the employee who is discharged as the result of a 
background check may have been discharged for reasons other than misconduct 
connected with work as that term is defined by the reemployment assistance law, 
the employer is shielded from unemployment compensation (now reemployment 
assistance) liability pursuant to Section 408.809(9), Florida Statutes, as follows: 
 

There is no reemployment assistance or other monetary liability 
on the part of, and no cause of action for damages arising against, 
an employer that, upon notice of a disqualifying offense listed 
under chapter 435 or this section, terminates the person against 
whom the report was issued, whether or not that person has filed 
for an exemption with the Department of Health or the agency.  
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The language of Section 435.06(4), Florida Statutes, is similar.  The foregoing 
shield against liability for reemployment assistance benefits applies both to 
contributing and reimbursing employers.  See U.A.C. Order No. 10-14657 (March 9, 
2011). 

 
The record reflects the employer was advised by AHCA that the claimant was 

ineligible to work at the facility as a result of her background check.  Because the 
claimant was ineligible to continue working at the facility, the employer discharged 
the claimant for reasons other than misconduct connected with work.  The referee 
concluded that because the AHCA notice did not contain specific information 
identifying the conviction or arrest that served as the basis for the disqualification, 
the evidence was insufficient to apply Sections 408.809(9) and 435.06(4), Florida 
Statutes.  The Commission respectfully disagrees.  We believe the Legislative 
purpose of these statutes will not be defeated merely because AHCA, on its own 
initiative, has chosen to report disqualifications in a summary fashion without a 
reference to the specific offense.  Concluding otherwise, given the change in AHCA 
procedures, would effectively carve these provisions out of the Florida Statutes.  This 
we will not do.  Pursuant to Section 408.809(9), Florida Statutes, the employer is 
relieved of liability for any reemployment compensation benefits paid to the claimant 
notwithstanding the fact that the claimant was discharged under non-disqualifying 
circumstances and the referee’s decision holding otherwise is reversed. 
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That portion of the decision of the appeals referee holding the claimant not 
disqualified is affirmed.  If otherwise eligible, the claimant is entitled to benefits.  
That portion of the decision of the appeals referee holding the employer account is 
subject to charging is reversed.  The employer is not subject to charging in 
connection with benefits paid to the claimant as a result of this separation. 
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
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