STATE OF FLORIDA
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

In the matter of:

Claimant/Appellee
R.A.A.C. Order No. 13-04687
VS.
Referee Decision No. 13-31687U
Employer/Appellant

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of the employer’s appeal
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held
the claimant not disqualified from receipt of benefits and charged the employer’s
account.

Pursuant to the appeal filed in this case, the Reemployment Assistance
Appeals Commission has conducted a complete review of the evidentiary hearing
record and decision of the appeals referee. See §443.151(4)(c), Fla. Stat. By law, the
Commission’s review is limited to those matters that were presented to the referee
and are contained in the official record.

Procedural error requires this case to be remanded for further proceedings;
accordingly, the Commission does not now address the issue of whether the claimant
is eligible/qualified for benefits.

The referee made the following findings of fact:

The claimant worked for the employer as a cook, beginning on
July 31, 2012. The claimant was not given a handbook on the date
of hire, nor did he receive the rules of conduct at the time of hire.
The employees are given free meals. The claimant has seen other
employees give their free meals away. On January 28, 2013, the
claimant and his brother played pool before the [claimant’s] shift
began. The claimant’s friend’s identification was checked prior to
the start of the [claimant’s] shift. There was [no] supervisor on
duty. A co-worker was falling down and loud on the job. The
co-worker went home and the claimant covered the [co-worker’s]
duties. The claimant asked the bartender if he could have a friend
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help him with his kitchen duties. The bartender informed the
claimant that he could have his friend help with his duties. The
claimant purchased his friend a beer for helping him with his
duties. The claimant gave his brother his free meal. On

January 29, 2013, the claimant was confronted by the owner
regarding the previous night. The owner informed the claimant
that video surveillance showed the claimant allowing his friend to
work in the kitchen [and] giving beer and free food to his brother.
The claimant explained what occurred, the previous night, to the
owner. The owner discharged the claimant for giving away the
[claimant’s] free meal to his brother and reportedly giving away a
beer without paying for it.

Based on these findings, the referee held the claimant was not disqualified for
misconduct connected with work. Upon review of the record and the arguments on
appeal, the Commission concludes the record was not sufficiently developed due in
part to an erroneous conclusion regarding the admissibility and probative value of
evidence offered by the appellant; consequently, the case must be remanded.

The record reflects the owner gave extensive testimony regarding what he
observed via the employer’s video surveillance system, and testified that he
questioned the claimant about what he had seen on the video. The referee concluded
this testimony was hearsay. The referee noted that hearsay evidence can be
admitted to prove a material fact under Section 443.151(4)(b)5.c.(I)-(IT), Florida
Statutes, but did not make an express ruling as to the testimony’s admissibility
under that exception.

The referee’s conclusion — that the owner’s testimony as to the contents of the
video was inadmissible hearsay — is error.! For evidence to be hearsay, it must be a
“statement” made outside of a trial or hearing, and offered at trial or hearing for the
purposes of proving the matter asserted. §90.801(1)(c), Fla. Stat. A statement is “1.
[a]n oral or written assertion; or 2. [nJonverbal conduct of a person if it is intended
by the person as an assertion.” §90.801(1)(a), Fla. Stat. Non-verbal actions by a
person which are captured by a video, other than those intended as some form of
communication, are not statements and are thus not within the scope of the hearsay
rule.? Thus, testimony at hearing as to what a witness observed someone doing on a
video is not evidence about an “out-of-court” statement.

1 In fairness to the referee, this appears to be a commonly held, though incorrect, view among the
referees in the Office of Appeals.

2 By contrast, a video that also includes audio recording of conversation does implicate the hearsay
rules as to the audio portion, and must be analyzed appropriately if the audio portion is offered.
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The issue here is not hearsay, but the closely-related “best evidence rule.” See
generally, §§90.951-58, Fla. Stat. As a general matter, the best evidence rules
require a party to provide the best evidence available to establish certain facts: in
particular, the contents of a tangible item such as a document, recording,
photograph, video, etc. Thus, under the best evidence rule, oral testimony at trial in
court of what a witness observed on a video would be admissible only if the video
could not be presented through no fault of the declarant. See §90.954, Fla. Stat.

While the best evidence rules are applicable to trials in state courts, the
evidentiary standard to be applied in reemployment assistance appeals hearings is
more lenient: “Irrelevant, immaterial, or unduly repetitious evidence shall be
excluded, but all other evidence of a type commonly relied upon by reasonably
prudent persons in the conduct of their affairs is admissible, whether or not such
evidence would be admissible in a trial in state court.” §443.151(4)(b)5.b., Fla. Stat.
(emphasis added). This standard is that established in Florida law for most
administrative proceedings. Cf. §120.569(2)(g), Fla. Stat. Given this relaxed
standard, the Commission concludes that routine, strict enforcement of the best
evidence rules is neither required nor appropriate in reemployment assistance
appeals cases.? Thus, the testimony offered is this case regarding the contents of the
video was admissible.

In holding that the testimony was admissible, however, the Commission does
not determine what weight must be given to the evidence. The philosophy behind
these rules - to ensure the most probative evidence possible - remains applicable,
and the referee must use sound discretion in determining the appropriate weight to
give such secondary evidence.* When a party offers secondary evidence, the
evidence should generally be admitted if a proper foundation is established and the
evidence is probative. However, in order to determine the weight that should be
given the evidence, the referee should inquire as to (1) why the party offering it did
not produce the primary evidence for hearing; (2) the steps that party took, if any, to
attempt to produce the primary evidence; and (3) whether the opposing party ever
had access to the primary evidence — for example, in this case, whether the claimant
was able to view the video. After this inquiry is made, the referee should evaluate
the weight to be given the evidence, considering these factors: (1) whether or not the
primary evidence was in the possession or control, at the time of the hearing, of the

3 One important exception is the content of detailed employer policies used to establish misconduct
pursuant to Section 443.036(30)(e), Florida Statutes, as discussed in Commission Order No.
12-01590 (May 3, 2012).

4 For the purposes of this order, “primary evidence” includes the original tangible item or other
source matter, as well as, unless the context requires otherwise, a complete and reliable duplication.
“Secondary evidence” includes some other form of proof of contents, such as an excerpt, oral
testimony or a written statement or description.
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party offering secondary evidence of it; (2) whether the primary evidence is
unavailable through no fault of the offering party; (3) whether the primary evidence
was available to the opposing party at any point; and, most significantly, (4) the cost,
difficulty, or other burden on the offering party to produce the primary evidence, or
the merits of any other justification as to why the primary evidence was not
produced. As to the last issue, the Commission notes that surveillance video may
present difficulties in duplicating or producing for the hearing. Whether the video is
recorded digitally or in analog format, it may not be easy to transmit in some form to
the referee or opposing party. It may require proprietary software or platforms to
view. The methods of duplication or production may be unknown to the party.
Furthermore, the use of telephone hearings means live playback is not possible. In
some instances, production of the video evidence for hearing may not be feasible, and
live testimony as to the contents of the video may be the best reasonably available
evidence.

Finally, the referee should give consideration to the form of the secondary
evidence and its reliability, as well as the opportunity of the opposing party to
challenge it at the hearing. For example, an authenticated screen capture or printed
still photo taken from a video would be highly reliable; a written statement
describing the video, which might be admissible under a hearsay exception, would
have less reliability; and oral testimony at the hearing, which could be challenged
under cross-examination, would fall somewhere between. Of course, where the
secondary evidence is live testimony regarding the contents of a tangible item, as in
the case at hand, the evidence is subject to the same credibility considerations as
any other live testimony.

Thus, the employer’s offering of live testimony at the hearing below, in lieu of
production of the video, would bear on the weight the referee chooses to accord the
evidence under these factors; however, it would not render the employer’s testimony
regarding what he observed on the tape hearsay evidence that could not support a
finding of fact. Without a proper analysis, summarily dismissing the employer’s
evidence is error.

The record also reflects the claimant’s testimony he did not play pool with his
brother and other points on which the findings are inconsistent with the testimony.
The referee must take care that the findings reflect the material, competent,
believed evidence in the record.
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In addition, the record reflects the claimant had no supervisor on duty, but
asked the bartender if a non-employee could perform work on the claimant’s behalf.
The claimant did not call the owner because, although it was not yet midnight, the
claimant thought the owner might already be asleep. The claimant was not asked at
what hour he made that decision, what facts led him to conclude the owner would be
asleep, or whether he had previously been given instructions regarding permissible
hours to call.

Finally, the Commission notes the employer properly attempted to submit
documentary evidence for the record, but that the claimant did not receive the
employer’s documents prior to the hearing. On remand, the referee shall enclose all
the employer’s documents with the notice of hearing. Should the employer decide to
present the video as evidence at the next hearing, it would appear prudent to contact
the Office of Appeals for information regarding an acceptable format. Should the
employer decide to present still captures from a video as evidence, the referee shall
take care to preserve them in a manner that does not involve their being processed
through the state’s imaging system.

In order to address the points raised above, the referee’s decision is vacated
and the case is remanded. On remand, the referee is directed to develop the record
and render a decision that contains accurate and specific findings of fact regarding
the events leading to the claimant’s job separation and a proper analysis of those
facts along with an appropriate credibility determination in accordance with Florida
Administrative Code Rule 73B-20.025. Any hearing convened subsequent to this
order shall be deemed supplemental, and all evidence currently in the record shall
remain in the record.
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The decision of the appeals referee is vacated and the case is remanded for
further proceedings.

It 1s so ordered.

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

Frank E. Brown, Chairman
Thomas D. Epsky, Member
Joseph D. Finnegan, Member
This 1s to certify that on
8/21/2013 ,
the above Order was filed in the office of
the Clerk of the Reemployment
Assistance Appeals Commission, and a
copy mailed to the last known address
of each interested party.
By: Kady Thomas
Deputy Clerk



























