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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of an appeal of the
decision of a reemployment assistance appeals referee pursuant to Section
443.151(4)(c), Florida Statutes. The referee’s decision stated that a request for
review should specify any and all allegations of error with respect to the referee’s
decision, and that allegations of error not specifically set forth in the request for
review may be considered waived.

Upon appeal of an examiner’s determination, a referee schedules a hearing.
Parties are advised prior to the hearing that the hearing is their only opportunity to
present all of their evidence in support of their case. The appeals referee has
responsibility to develop the hearing record, weigh the evidence, resolve conflicts in
the evidence, and render a decision supported by competent and substantial
evidence. Section 443.151(4)(b)5., Florida Statutes, provides that any part of the
evidence may be received in written form, and all testimony of parties and witnesses
shall be made under oath. Irrelevant, immaterial, or unduly repetitious evidence
shall be excluded, but all other evidence of a type commonly relied upon by
reasonably prudent persons in the conduct of their affairs is admissible, whether or
not such evidence would be admissible in a trial in state court. Hearsay evidence
may be used for the purpose of supplementing or explaining other evidence, or to
support a finding if it would be admissible over objection in civil actions.
Notwithstanding Section 120.57(1)(c), Florida Statutes, hearsay evidence may
support a finding of fact if the party against whom it is offered has a reasonable
opportunity to review such evidence prior to the hearing and the appeals referee or
special deputy determines, after considering all relevant facts and circumstances,
that the evidence is trustworthy and probative and that the interests of justice are
best served by its admission into evidence.
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By law, the Commission’s review is limited to those matters that were
presented to the referee and are contained in the official record. A decision of an
appeals referee cannot be overturned by the Commission if the referee’s material
findings are supported by competent and substantial evidence, and the decision
comports with the legal standards established by the Florida Legislature. The
Commission cannot reweigh the evidence or consider additional evidence that a
party could have reasonably been expected to present to the referee during the
hearing. Additionally, it is the responsibility of the appeals referee to judge the
credibility of the witnesses and to resolve conflicts in evidence, including testimonial
evidence. Absent extraordinary circumstances, the Commission cannot substitute
its judgment and overturn a referee’s conflict resolution.

Having considered all arguments raised on appeal and having reviewed the
hearing record, the Commission concludes no legal basis exists to reopen or
supplement the record by the acceptance of any additional evidence sent to the
Commission or to remand the case for further proceedings. The Commission
concludes the record adequately supports the referee’s material findings and the
referee’s conclusion is a correct application of the pertinent laws to the material facts
of the case.

In this case, the appeals referee concluded the claimant was disqualified from
reemployment assistance benefits because she voluntarily quit work without good
cause within the meaning of the statute. Section 443.101(1)(a)l., Florida Statutes,
provides that “good cause” includes only cause that is attributable to the employing
unit which would compel a reasonable employee to cease working or that is
attributable to the individual’s illness or disability requiring separation from his or
her work.

The record reflects that in this case the claimant voluntarily quit pursuant to
a workers’ compensation settlement agreement. The claimant has not asserted that
she was physically unable to work at the time of her separation. See Large v.
Unemployment Appeals Commission, 927 So. 2d 1066 (Fla. 4th DCA 2006). While
the claimant may have had medical restrictions, the employer accommodated those
restrictions and continuing work was available to her. Accordingly, the record does
not reflect that the claimant had an illness or disability that required her separation
from work.
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In addition, the findings and evidence do not support a conclusion that the
claimant’s quitting was attributable to the employer. While the claimant has
asserted that she was the victim of retaliation when she initially returned to work
following her leave of absence, her own testimony establishes that the problem was
resolved when the employer transferred her to a different department upon her
request.

Furthermore, the agreement through which the claimant resigned did not
provide her good cause to quit. Generally, an employee who voluntarily resigns
pursuant to an agreement with the employer is disqualified from reemployment
assistance on the basis that the quitting was not attributable to the employer. See
Lake v. Unemployment Appeals Commission, 931 So. 2d 1065 (Fla. 4th DCA 2006).
In Lake, the employee refused an offer of light duty work, but accepted a lump sum
settlement on her workers’ compensation claim while agreeing to cease employment.
The court affirmed the Commission’s order holding the employee voluntarily quit
without good cause. See also Calle v. Unemployment Appeals Commission, 692 So.
2d 961 (Fla. 4th DCA 1997); In re Astrom, 362 So. 2d 312 (Fla. 3d DCA 1978).

The courts have recognized a limited exception to this general rule where an
employer has made an assurance to the employee regarding eligibility for
reemployment assistance benefits and that assurance provided the impetus for the
employee to sign the agreement. See Sullivan v. Florida Unemployment Appeals
Commission, 93 So. 3d 1047 (Fla. 1st DCA 2012). In Sullivan, the court held that
the employer’s assurance that it would not contest Sullivan’s claim for
reemployment benefits provided the impetus for her to sign a workers’ compensation
settlement agreement and, therefore, her quitting was attributable to the employer,
citing Rodriguez v. Florida Unemployment Appeals Commission, 851 So. 2d 247 (Fla.
3d DCA 2003).

In Rodriguez, an employee accepted the employer’s voluntary buyout offer,
which provided that the buyout would not interfere with applications for
reemployment assistance benefit and those who accepted the buyout would acquire
layoff status. The court held that the employer’s assurance of Rodriguez’s eligibility
for reemployment assistance benefits, designed to induce her to accept the
agreement, provided her good cause to quit that was attributable to the employer.
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This case 1s distinguishable from Sullivan and Rodriguez. In this case, the

claimant became separated from the employer pursuant to a document entitled
“SETTLEMENT AGREEMENT,” which contained the following provision:

Claimant agrees to voluntarily resign, effective today, from this
Employer. Claimant agrees to execute a general release.
Employer will pay a sum of $100.00 as consideration for this
release. This payment will be in addition to the settlement
amount stated above. It is agreed, however, that nothing in this
settlement or the general release is intended to affect any right
Claimant may have to seek and/or receive Unemployment
Compensation Benefits or Employer’s right to defend same.

This provision reflects the claimant’s resignation was voluntarily, unlike the
employee in Rodriguez whose agreement provided she would acquire layoff status.
In addition, the provision makes no assurance that the claimant would be eligible for
benefits, as were the circumstances in Rodriguez. Furthermore, the provision makes
no assurance that the employer would not contest a claim for benefits, as were the
circumstances in Sullivan. To the contrary, the plain language of the agreement
specifically reserved for the employer the right to defend against the claimant’s
application for reemployment assistance. This reservation of the employer’s rights
also makes this case distinguishable from Martell v. State of Florida, Unemployment
Appeals Commission, 654 So. 2d 1203 (Fla. 1st DCA 1995).

Since the parties’ agreement did not restrict the claimant from seeking
benefits and did not restrict the employer from defending against a claim for
benefits, the effect of the agreement was to maintain the status quo rather than to
change either party’s rights with respect to any future claim for reemployment
assistance benefits. Therefore, the circumstances under which the claimant
resigned are factually closer to the circumstances in Lake, Calle and In re Astrom.

Furthermore, we are not compelled by the claimant’s testimony that the
employer’s attorney told her during settlement negotiations that she would be able
to receive reemployment assistance benefits. The claimant’s resignation from
employment was part of a settlement agreement that was reached by way of
mediation proceedings, during which the claimant was represented by counsel.
Florida’s public policy strongly favors mediation and settlement; consequently, the
Legislature has enacted Section 44.405(1), Florida Statutes, which provides all
mediation communications shall be confidential. The statute specifically prohibits
disclosure of mediation communications and provides remedies for violations. Id.
The statute separately provides a mediation party with a privilege to prevent
another person from testifying regarding mediation communications. §44.405(2),
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Fla. Stat. In reemployment assistance proceedings, where parties are often
unrepresented, the Commission does not find it prudent to require parties to make
formal objections in order to invoke a privilege. In any case, the statute’s plain
language establishes that the prohibition against disclosure is absolute and exists
independent of whether or not the privilege is invoked. Since the claimant was
statutorily prohibited from testifying regarding communications that were made
during the course of mediation, the referee properly gave no weight to the claimant’s
testimony on those matters.

We further note that consideration of the claimant’s testimony regarding what
the employer’s lawyer told her during negotiations is barred by the parol evidence
rule. Polk v. Crittenden, 537 So. 2d 156, 159 (Fla. 5th DCA 1989) (citations omitted)
(the parol evidence rule “serves as a shield to protect a valid, complete and
unambiguous written instrument from any verbal assault that would contradict, add
to, or subtract from it, or affect its construction.”). For extrinsic evidence to be
admissible, ambiguity must appear on the face of the contract. Carlon, Inc. v.
Southland Diversified Co., 381 So. 2d 291, 293 (Fla. 4th DCA 1980). Furthermore, if
a matter “is mentioned, covered, or dealt with in the writing, then presumably the
writing was meant to represent all of the transaction on that element.” Milton v.
Burton, 79 Fla. 266, 272 (Fla. 1920). Where a contract is clear and unambiguous in
its terms, a reviewing body may not give those terms any meaning beyond the plain
meaning of the words contained therein. Dows v. Nike, Inc., 846 So. 2d 595, 601
(Fla. 4th DCA 2003) (citation omitted).

In this case, the Commission is constrained by the agreement between the
parties, which unambiguously provided that neither party waived any rights they
have under the reemployment program law. Since the agreement is valid, complete,
and unambiguous, the claimant could not rely on extrinsic evidence in the
reemployment assistance hearing to prove the employer made an assurance that she
would receive benefits, as such an assurance would be inconsistent with the
employer’s reservation of rights contained in the plain language of the agreement.

Because the claimant did not meet the burden of establishing her quitting
work was for good cause within the meaning of the statute, she must be disqualified
from benefits.
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The referee's decision is affirmed. The claimant is disqualified from receipt of
benefits.

It 1s so ordered.

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

Frank E. Brown, Chairman
Thomas D. Epsky, Member
Joseph D. Finnegan, Member

This 1s to certify that on

11/20/2013 ,
the above Order was filed in the office of the
Clerk of the Reemployment Assistance
Appeals Commission, and a copy mailed to
the last known address of each interested
party.

By: Kady Thomas
Deputy Clerk
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Important appeal rights are explained at the end of this decision.
Derechos de apelacion importantes son explicados al final de esta decision.
Yo eksplike kék dwa dapél enpotan lan fen desizyon sa a.

Issues Involved:
SEPARATION: Whether the claimant was discharged for misconduct connected with work or voluntarily left work

without good cause as defined in the statute, pursuant to Sections 443.101(1), (9), (10), (11); 443.036(30), Florida
Statutes; Rule 73B-11.020, Florida Administrative Code.

TIMELINESS: Whether an appeal, request for reconsideration, or request to reopen an appeal was filed within twenty
days after mailing of the determination or decision to the adversely affected party’s address of record or, in the absence of
mailing, within twenty days after delivery, pursuant to Sections 443.151(3); 443.151(4)(b)1., Florida Statutes; Rules 73B-
10.022(1); 10.022(5); 10.023(1); 11.017(2); 20.002-007, Florida Administrative Code.

Jurisdictional Issue: On April 2, or 3, 2013, the claimant received two
adverse determinations that were mailed on March 27, 2013. The claimant
called the Department, and a representative walked her through the
process of filing an appeal online. The claimant submitted the online
appeals the same day that she received the determinations, but did not
receive a confirmation number. The representative stated that the
submission would not be showing in the system until the following
Monday, and did not advise her to wait for a confirmation number. The
claimant did not hear anything regarding the appeal, so she contacted the
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Department again and submitted a second letter of appeal on April 19,
2013.

The law provides that a determination is final unless an adversely affected
party files an appeal or request for reconsideration within twenty days
after the mailing date of the determination notice to the party’s last-known
address or, in lieu of mailing, within twenty days after delivery of the
notice.

The record reflects the claimant submitted an online appeal with the
assistance of a representative who walked her through the process. The
representative’s failure to ensure the claimant received a confirmation
number was tantamount to providing misinformation that she did not need
to receive one. Accordingly, since the claimant was diligent in filing a
timely appeal, although it was not received by the Office of Appeals, the
appeal is held as timely filed.

Findings of Fact: The claimant worked for a pharmacy and health care
clinic from November 24, 2008, until February 26, 2013. On July 19,
2012, when the claimant was 37 weeks pregnant, she slipped and fell. Her
husband rushed her to the hospital, where she was diagnosed with a
muscular pull to the left side of her back. The claimant continually
experienced muscle spasms on the left side of her body following the fall.
The claimant remained in the hospital and had her baby early via cesarean
section. The worker’s compensation doctor did not immediately release
the claimant to return to work. The claimant returned to work on
September 27, 2012, with medical restrictions not to lift over 15 pounds,
not to sit for extended periods of time, and requiring that she stand and
stretch periodically. The claimant was able to work full-time some weeks,
but often missed work due to the injury. The claimant sought help from
an attorney regarding her worker’s compensation claim. On February 25,
2013, the claimant last worked for the employer. The claimant attended
mediation on the following day, and signed a settlement agreement

















