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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of an appeal of the 
decision of a reemployment assistance appeals referee pursuant to Section 
443.151(4)(c), Florida Statutes.  The referee’s decision stated that a request for 
review should specify any and all allegations of error with respect to the referee’s 
decision, and that allegations of error not specifically set forth in the request for 
review may be considered waived. 
 
 Upon appeal of an examiner’s determination, a referee schedules a hearing.  
Parties are advised prior to the hearing that the hearing is their only opportunity to 
present all of their evidence in support of their case.  It is the referee’s responsibility 
to develop the hearing record; weigh the evidence, resolve conflicts in the evidence; 
and render a decision supported by competent and substantial evidence.  While 
hearsay evidence is admissible at a hearing, it can only be used to supplement or 
explain other evidence, and is not sufficient in itself to support a finding of fact 
unless admissible over objection in a civil action.  Fla. Admin. Code R. 73B-
20.024(3)(d).  Such evidence, in fact, may not be considered as “competent evidence.”  
The “Appeals Information” pamphlet provided to the parties prior to the hearing 
placed them on notice that “the best type of evidence is testimony from someone who 
was present when an event occurred and can answer specific questions about what 
happened” and that documents or affidavits standing alone are normally regarded as 
“hearsay” and may be insufficient to prove a case.   
 
 By law, the Commission’s review is limited to those matters that were 
presented to the referee and are contained in the official record.  A decision of an 
appeals referee cannot be overturned by the Commission if the referee’s material 
findings are supported by competent and substantial evidence and the decision 
comports with the legal standards established by the Florida Legislature.  The 
Commission cannot reweigh the evidence or consider additional evidence that a 
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party could have reasonably been expected to present to the referee during the 
hearing.  Additionally, it is the responsibility of the appeals referee to judge the 
credibility of the witnesses and to resolve conflicts in evidence, including testimonial 
evidence.  Absent extraordinary circumstances, the Commission cannot substitute 
its judgment and overturn a referee’s conflict resolution.   
 

This case involves the termination of an eight-year customer service 
representative for a single incident with a customer.  On February 18, 2013, after a 
tense and unsettling conversation with a customer who had made unfavorable 
comments regarding the employer, the claimant sent an email to his supervisor with 
the word “scumbag” entered in the subject category, and in which he referred to the 
customer as an “asshole.”  The claimant also accidentally sent the email to the 
customer.  After the customer complained, the employer terminated the claimant for 
unprofessional conduct, allegedly in violation of company policies.  On appeal, the 
referee concluded that the employer had failed to prove the claimant was guilty of 
misconduct.  The Commission agrees.  Our review of the record confirms that there 
is competent, substantial evidence to support the referee’s findings of fact.  We write 
in this case to discuss the referee’s treatment of the employer’s policy evidence and 
the employer’s contentions on appeal regarding it.   
 

The Commission understands that a customer service representative is the 
face of the employer with respect to its clientele, and that an employer is entitled to 
expect the highest level of professionalism and courtesy from its representatives.  
Thus, the employer may have had good cause to terminate the claimant over a single 
incident after over eight years of work.  However, as the courts have noted on many 
occasions, misconduct serious enough to warrant discharge of an employee is not 
necessarily serious enough to warrant a denial of unemployment compensation 
benefits.  Borland v. Unemployment Appeals Commission, 910 So.2d 320 (Fla. 2d 
DCA 2005).  The employer must prove that the claimant’s actions constitute 
misconduct under one of the five subparagraphs of Section 443.036(30), Florida 
Statutes.  In this case the employer contended that the claimant’s actions violated 
its “code of computing” policy and its general “rules of conduct” policy.  The employer 
provided the latter policy as documentary evidence at the appeals hearing, but failed 
to provide the code of computing policy for the referee’s review.  Citing the best 
evidence rule in Section 90.952, Florida Statutes, the referee concluded that the 
employer failed to provide competent evidence showing that the claimant knowingly 
violated the computer policy.  On appeal to the Commission, the employer contends 
that its computer usage policy was known to all within the company and that the 
evidence was sufficient to establish a violation. 
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Given the relaxed evidentiary standard contained in Section 443.151(4)(b)5.b., 
Florida Statutes, strict adherence in all situations to the best evidence rules of the 
Florida Evidence Code (Sections 90.951-958, Florida Statutes) is neither required 
nor appropriate.  However, the Commission has held in numerous decisions that “it 
is axiomatic that, in establishing a violation of an employer’s policy, the employer 
should provide said policy and enter it into the record at the hearing.”  See R.A.A.C. 
Orders No. 12-01590 (May 3, 2012), No. 12-07116 (August 3, 2012), and No. 
12-07696 (August 21, 2012), among others.  When an employer provides only oral 
testimony as to the contents of a detailed written policy, it is within the referee’s 
sound discretion to determine what weight, if any, to give such testimony, and the 
more detailed the policy provisions are, the less likely oral testimony will suffice.  
This is a crucial issue because to establish a violation of an employer policy, it is of 
course necessary to establish first what the policy is.  Accordingly, the Commission 
concludes that the referee did not err when she found the evidence insufficient to 
establish a violation of that policy.   
 

The employer did introduce a general “rules of conduct” document which 
contained some broad rules of behavior.  One such provision prohibited the “use of 
obscene, abusive or threatening language or involvement in malicious gossip or 
harassment of other employees or customers.”  The words used in the email sent by 
the claimant, although vulgar, were not “obscene” within the meaning of that word.  
Moreover, because of the referee’s finding that the claimant’s sending the email to 
the customer was accidental, it was not shown that the claimant engaged in “abusive 
or threatening language” or in the “harassment of other employees or customers.”  
All of these terms would best be read to require some degree of intentional targeting 
of an individual.  The Commission concludes that the referee correctly determined 
that the employer failed to establish misconduct under subparagraph (e). 
 

The referee also concluded that employer failed to prove violation of 
subparagraph (a).  The Commission concurs.  The accidental nature of the email’s 
transmission to the customer, and the fact that claimant’s motive in sending the 
email was to inform his supervisor of a problematic client who the supervisor might 
have to talk to, preclude any determination that the employee was in “conscious 
disregard of the employer’s interests.”  

 
Finally, although the referee does not consider whether the evidence 

established a violation of subparagraph (b), the Commission has reviewed the case 
with respect to that provision.  We conclude that the findings were insufficient to 
establish “carelessness or negligence to a degree or recurrence that manifests 
culpability” in a single, simple accidental act.  As a referee noted, neither poor 
judgment nor a single act of ordinary negligence are sufficient to establish 
misconduct under the law.   



R.A.A.C. Order No. 13-04349 Page No.  4 
 

Based on the factual findings in this case, the Commission concludes that the 
referee correctly determined that the employer failed to prove misconduct.  The 
referee's decision is affirmed.        
 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member 
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